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In the Court o! Appeals of the District of Columbia. 


No. 1900. 

Alexander D. Johnson et al., Appellants, 

vs. 

The Washington Loan and Trust Co. 


a Supreme Court of the District of Columbia. 

No. 27071. In Equity. 

The Washington Loan and Trust Company, a Body Corporate, 

Complainant, 

vs. 

Alexander D. Johnson, Elize Thomas Berry, Louise Y. B. Du¬ 
vall, Imogene Berry Tubman, Eugene Benton Berry, John 
H. Berry, Claude Nathaniel Berry, Leila T. Berry, Fred¬ 
erick B. Berry, Albert L. Berry, John A. Middleton, David 
L. Middleton, Washington B. Middleton, Thomas W. B. Mid¬ 
dleton, Washington L. Berry, Tiernan B. Berry, William F. 
Berry, Thomas 0. Berry, Maria Hughes Kennedy, Adelaide 
Savage Mealey, Lillie C. Bowie, Henry A. Berry, Edward L. 
Berry, and Martha A. Berry, Defendants. 


United States of America, District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled, and pro¬ 
ceedings had, in the above-entitled cause, to wit:— 
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1 Bill 

Filed May 14, 1907. 

In the Supreme Court of the District of Columbia. 

No. 27071. In Equity. 

Henry P. Sanders, Complainant, 

v. 

1, Alexander D. Johnson; 2, Elize Thomas Berry; 3, Louise 
Y. B. Duvall ; 4, Imogens Berry Tubman; 5, Eugene Benton 
Berry; 0, John II. Berry; 7, Claude Nathaniel Berry; 8, 
Leila T. Berry; 9, Frederick B. Berry; 10, Albert L. Berry; 
11, John A. Middleton; 12, David L. Middleton; 13, Wash¬ 
ington B. Middleton; 14, Thomas W. B. Middleton; 15, 
Washington L. Berry; 16, Tiernan B. Berry; 17, William F. 
Berry; 18, Thomas 0. Berry; 19, Maria Hughes Kennedy; 
20, Adelaide Savage Mealey; 21, Lillie C. Bowie; 22, Henry 
A. Berry; 23, Edward L. Berry, and, 24, Martha A. Berry, 
Defendants. 

To the Supreme Court of the District of Columbia, holding an 
Equity Court for said District: 

The complainant, Henry P. Sanders, respectfully represents: 
First. That he is a citizen of the United States and a resident of 
the City of Washington, District of Columbia, and brings this suit 
in his own right to remove from the title to the real estate 

2 hereinafter mentioned, the title to which is vested in fee 
simple in complainant, the cloud which is cast upon said 

title by the unfounded and invalid claims and pretensions set forth 
in the"pending suit in this Court in Equity Cause'No. 26,464, here¬ 
inafter more particularly mentioned and brought by the defendants 
hereto, numbered from one to fourteen, both inclusive, and to 
which the defendants hereto from fifteen to twenty-four, both in¬ 
clusive, are defendants. 

Second. The defendants are likewise citizens of the United States; 
that the said Elize Thomas Berry, Eugene Benton Berry, and Albert 
L. Berry reside in the City of Washington, District of Columbia; the 
said Louise Y. B. Duvall, Lillie C. Bowie and Martha A. Berry are 
residents of the City of Baltimore, State of Maryland; the said Imo¬ 
gen e Berry Tubman is a resident of the City of Philadelphia, State 
of Pennsylvania; the said John II. Berry is a resident of the City of 
Boanoke, State of Virginia; the said Claude Nathaniel Berry is a 
resident of the City of San Francisco, State of California; the said 
Leila T. Berry and Frederick B. Berry are residents of Newport 
News, State of Virginia; the said John A. Middleton, David L. Mid¬ 
dleton and Washington B. Middleton are residents of the City of 
New York, State of New York; the said Thomas W. B. Middleton 
is a resident of the City of Paterson, State of New Jersey; the said 
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Washington L. Berry is a resident of the City of Chicago, Stat-e of 
Illinois; the said Tiernan B. Berry, William F. Berry and Thomas 
C. Berry are residents of the City of San Francisco, State of Cali¬ 
fornia; the said Maria Hughes, Kennedy and Adelaide Savage 

3 Mealey are residents of the City of Hagerstown, State of 
Maryland; the said Henry A. Berry is a resident of the Town 

of Aberdeen, State of Maryland; the said Edward L. Berry is a resi¬ 
dent of the City of Memphis, State of Tennessee ; and the said Alex¬ 
ander D. Johnson is a resident of the City of Baltimore, State of 
Maryland. All of said defendants are of lawful age, and are sued 
in their own right. The defendants, Thomas W. B. Middleton and 
Eugene Benton Berry, are also sued as Trustees as hereinafter set out. 

Third. Complainant avers that he is seized in his demesne, as of 
'fee, of certain lots and parcels of land situate in the District of Co¬ 
lumbia, outside of the City of Washington, described as follows, to 
wit: All of lots 5, 6, 7, 18 and 19 in the Subdivision of a tract of 
land known as “Metropolis View’ 7 made by John A. Middleton and 
Thomas W. Berry, Trustees, as per plat filed with said Trustees 7 first 
report of sales in Equity Cause No. 500, Middleton et at. versus 
Berry et al. in the Supreme Court of the District of Columbia, a 
copy of which plat is recorded in Liber Governor Shepherd folio 41 
of the Records of the Office of the Surveyor of said District. Said 
lots and parcels of land were conveyed to complainant by a certain 
deed from Lydia M. Edmonds, dated the 15th day of December, 
1905, which said deed is recorded in Liber 2957 at folio 1 et seq., one 
of the Land Records of said District of Columbia. Said real estate 
■was conveyed to complainant in fee simple; all of which will more 
fully and at large appear by reference had to said deed, a duly cer¬ 
tified copy of which is filed herewith marked “Complainant’s Ex¬ 
hibit No. 1that said lots and parcels of land are parts of a 

4 larger tract of land heretofore generally known, and herein¬ 
after referred to, as Metropolis View, which tract contained 

about 410 acres of land, and which at the time of the death in the 
year 1856 of one Washington Berry, was owned in fee simple by 
him and was occupied by him as a home, and had been so owned 
and occupied by him for a long time previous to said year 1856, to 
wit: before July 28th, 1852, the date of the last will and testament 
of said Washington Berry, which is hereinafter referred to; that at 
the date of said will the said Washington Berry had five daughters, 
all of whom are named in said will, and all of whom were at that 
time unmarried, and all of them, except one, Anna Maria, were 
unmarried at the death of said testator, and although then married, 
the said Anna Maria, as complainant is informed and believes, bad 
not then had born unto her any child. 

Fourth. The complainant further avers that the grantor in the 
above mentioned deed derived her title, and he derives his title, to 
the real estate mentioned in paragraph 3 through numerous mesne 
conveyances of record, and under and through certain proceedings 
and decrees had and passed in and by this Honorable Court in a 
certain cause therein being known 1 as Equity Cause No. 500, wherein 
John A. Middleton and Anna Maria, his wife, Allen L. Berry and 
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Amelia 0., his wife, Alexander D. Johnson, and Mary E., his wife, 
were complainants and Eliza Thomas Berry, John H. Berry and 
Rosalie Eugenia, his wife, Washington L. Berry and Adelaide, his 
wife, Zaehariah A. Berry and Elizabeth, his wife, and Thomas W. 
Berry were defendants; that the bill in the said cause was 

5 filed in this court by W. D. Davidge as solicitor of the com¬ 
plainants thereto on the 28th day of August, 1865, in which 

bill it was stated, and so the fact is, as this complainant is informed 
and believes, that the said Anna Maria, Amelia Owen, Mary Eliza¬ 
beth Louise, Eliza Thomas, Rosalie Eugenia, Washington L., Zacha- 
riah A. and Thomas W. were children of Washington Berry, late of 
Washington County, in the District of Columbia, who departed this 
life in 1856, leaving Eliza Thomas Berry his widow and said chil¬ 
dren his heirs at law; and in said bill it was further stated that by 
the last will and testament of said decedent, among other devises 
and bequests, he devised to his said widow, for and during her 
natural life, a certain estate in the County of Washington, District 
of Columbia, known as “Metropolis View,” containing about 410 
acres of land, and being the homestead of said testator, and provided 
that the said estate should be kept and reserved as a home and resi¬ 
dence of said daughters so long as they should remain single and 
unmarried, and after the death of his widow, the said testator de¬ 
vised the said estate to his daughters being single and unmarried, 
and on the death or marriage of the last of them, directed that said 
estate should be sold by his executors and the proceeds of sale dis¬ 
tributed by said executors, among his daughters living at his death 
and their children and descendants per stirpes, but reserved for his 
heirs generally the burial ground on said estate with the family 
vault, and upon such sale the testator enjoined his said sons or some 
of them to purchase said estate that it might be kept in the family; 
that the said testator of said will appointed said Eliza Thomas 

6 Berry, his widow, and the said "Washington L. Berry, execu¬ 
tors thereof, all of which will more fully appear by reference 

to a copy of said will which the complainants filed therewith marked 
“J. A. M. Exhibit No. 1”, and prayed to be taken as part of said 
bill. The said bill further stated, (and this complainant states such 
was the fact) that the said Eliza Thomas Berry, wife of the said 
testator, survived him and assumed the office of executrix of said 
will, and that said Washington Ij. Berry had declined to assume said 
office, and that at the death of said testator all his said daughters 
were unmarried, except the said Anna Maria Middleton, who was 
intermarried with said John A. Middleton; that the rest of said 
daughters had, except the said Eliza Thomas who remained single, 
intermarried with the respective parties therein above mentioned, 
and that all the said children and heirs at law of said testator had 
attained the age of 21 years, except the said Rosalie Eugenia, who 
was then 18 years of age; that the said estate of “Metropolis View” 
was not capable of advantageous partition among the said daughter^ 
to whom the same was devised as aforesaid, and that, if so capable, 
partition thereof could not be made owing to the non-age of said 
Rosalie Eugenia, and that the sale of said real estate would be to the 
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interest and advantage of said infant as well as of the other devisees 
thereof; that the said Eliza Thomas, the only one of said devisees 
unmarried, was willing to relinquish her right to the possession and 
enjoyment of said estate whilst unmarried, and to assent to the sale 
thereof, and the equal division of the proceeds of sale irre- 

7 spective of such right of possession and enjoyment; that dur¬ 
ing the late war the said estate had been mainly in the occu¬ 
pation of soldiers by whom much injury had been done thereto, and 
that the rents and profits thereof had not been sufficient to pay 
taxes and make repairs; that the said vault had been by said soldiers 
dilapidated and destroyed, so that it was necessary to remove else¬ 
where the bodies therein deposited, and that in consequence of said 
dilapidation and destruction all the aforesaid heirs at law were willing 
that said burial ground should be sold with the residue of said estate 
and that the proceeds of said burial ground should be equally dis¬ 
tributed among all of said heirs at law; and that the purchase and 
maintenance of said estate by said sons of said testator, or some of 
them, was impracticable for the want of means, and that the reten¬ 
tion of said burial ground and vault, after the residue of said estate 
shall have passed into other hands, would not be in accordance with 
the intention of said testator, all of which averments in said bill will 
more fully appear by reference thereto, or to the certified copy 
thereof. 

The complainant further states that all of the defendants to said 
Equity Cause No. 500, duly appeared and answered said bill, con¬ 
senting to the relief prayed for therein, except the said Rosalie 
Eugenia Berry, for whom a guardian ad litem in her presence and 
with her consent was duly appointed by the court and made formal 
answer for her; the said Eliza T. Berry in and by her answer 

8 stated that she was willing to relinquish and thereby did 
relinquish upon the sale of the estate in the bill mentioned, 

her right to the possession and enjoyment thereof whilst unmar¬ 
ried, and consented to the distribution of proceeds of sale as prayed 
by said bill. 

Whereupon the case was referred to the Auditor of the Court, 
(who at that time was Wm. Redin) by an order passed in said cause 
on the 19th day of September, 1865, with directions to him to take 
testimony and report, the same to the court, and also to report 
whether the sale of the real estate in the bill mentioned would be 
to the interest of the infant defendant in said cause. And the said 
Auditor thereafter took the depositions of John A. Middleton, a 
party to said cause, and of Erasmus J. Middleton, a disinterested 
person, and thereafter on September 27, 1865, filed and submitted 
his report wherein he stated that Washington Berry had died in 
1856 seized of the property consisting of a large mansion and 410 
acres of land, having by his will of the 28th day of July, 1852, 
given the same, as well as portions of his personal property to his 
wife for life for the education and support of their five daughters, 
Anna M., Eliza T., Amelia 0., Mary E. L., and Rosalie E., the 
same to be kept as a home for them as long as they or either of 
them should remain unmarried, and on the marriage or death of 
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the last, his wife being dead, he directed the said estate to be sold 
and the proceeds divided among his said daughters, reserving the 
family burial ground to his heirs, and urging some of his 

9 sons to purchase the homestead that it might be kept in the 
family, and the Auditor further in said report stated that 

the widow of said testator shortly after his death discontinued her 
residence at the said homestead and removed with her family to the 
city and had since died; that all of said daughters had married, ex¬ 
cept said Eliza T., who had not resided at said homestead since her 
mother left it, and had offered to give up her right of occupation so 
as to advance the period of sale directed by the testator; that both of 
said witnesses had described the property as being an unfit residence 
for the unmarried daughter and the land as being generally poor 
and unproductive as a farm, and that the burial place had been 
demolished and that the buildings and fences had become much 
out of order and repair, and that it would be to the interest of all 
the parties that it be sold and in parcels, and that all the devisees 
desired a sale and that none of the testator’s sons was in a condi¬ 
tion to become a purchaser. 

The Auditor accordingly stated that it was thought to be a fit 
case for a sale* 

And the complainant herein files herewith a true copy of said 
report of the Auditor and of the depositions filed therewith, and of 
the pleadings and proceedings in said cause, from which will more 
fully appear the tenor and effect of said report and depositions, 
which compared copy is marked “Exhibit No. 2,” and is to be taken 
as part hereof. 

And the said complainant herein further shows that in 

10 said Equity Cause No. 500, the court passed a decree reciting 
that the cause standing ready for hearing, the proceedings 

were read and considered, and thereupon it ordered and decreed 
the real estate in the proceedings mentioned, being “Metropolis View/* 
with the appurtenances, to be sold, and appointed John A. Middle- 
ton and Thomas AV. Berry, Trustees to make such sale, and au¬ 
thorized them in their discretion to divide into parcels the said 
real estate and to sell said real estate so divided instead of as a 
whole, and on the final ratification of such sales and the payment 
of the purchase money to convey to the purchaser or purchasers in 
fee simple, the property to him or her or them sold, all of which will 
more fully appear by the compared copy of said decree herewith filed 
marked “Exhibit No. 3,” and to be taken as part hereof. 

The complainant herein further show’s and states that the Trustees 
appointed in said Equity Cause divided said “Metropolis View” into 
lots numbered from 1 to 36, inclusive, and made sale at public auc¬ 
tion of lots 24, 25, 26, 27 and 14 to John Maguire in October, 1865, 
and subsequently in the year 1868 upon the petition of said Mary 
E. L. Johnson and Rosalie E. Berry, two of the defendants to said 
Cause No. 506, stating that they had families and children to sup¬ 
port and were in need of the money which would come to them in 
case of a sale of said real estate, the court ordered the said Trustees 
to proceed to sell the residue of said estate, and said Trustees there- 
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after sold at public sale the remaining lots in said subdivision and 
the sales aggregating over One Hundred Thousand Dollars were 
subsequently finally ratified, on, to wit, October 12, 1868, 

11 and the Trustees authorized to convey said lots to the re¬ 
spective purchasers thereof, viz: 

Lots 1 and 2 to R. Eichhom. 

Lots 3, 4, 8, 9, 13, 15, and 32 to Eliza T. Berry (a party to said 
c&usg) 

Lots 5, 6, 7,11,12,18 and 19 to W. D. Davidge. 

Lots 10, 16, 17, 20, 21, 22, 23 and 36 to John A. Middleton. 

Lot 14 to John Maguire. 

Lot 28 to John Maguire. 

Lot 29 to George Miller. 

Lots 30 and 35 to said Rosalie E. Berry. 

Lot 31 to A. Louise Berry (a party to said cause). 

Lot 33 to Michael Connor. 

Lot 34 to Mary E. Johnson (a party to said cause) and the com¬ 
plainant further states that the purchase money derived from said 
sales was, after deducting the proper expenses, paid to the five 
daughters of the aforesaid Washington Berry, all of which will more 
fully appear by reference to the proceedings in said Cause No. 500. 

Fifth. Complainant further avers that he is informed and from 
his information believes the facts to be that between the years 1866 
and 1871 deeds to the several purchasers aforesaid, from the Trustees 
in said Equity Cause No. 500 were duly recorded for all of said lots, 
except Lot 12, which was conveyed later; that in the interval of 
thirty-five years or more between the recording of said deeds and 
the filing of the Equity Cause No. 26,464 hereinbefore mentioned, 
the said tract “Metropolis View” was divided into hundreds of 
separate parcels or holdings with hundreds of different owners, and 
is now so held; that the intermediate conveyances and transactions 
affecting said holdings are numbered probably by the thousands; 
that during said interval the titles based upon said Equity Cause 
No. 500 have been passed and approved without a question 

12 of doubt by all lawyers and title companies engaged in ex¬ 
amining and passing titles, and the complainant further 

states that the title to the parcels of land conveyed to him, as set 
out in paragraph three of this bill, were sold to Walter D. Davidge, 
Esq., through whom, by mesne conveyances, the complainant derived 
title to the real estate described in said paragraph 3; that complain¬ 
ant and those under whom he claims have for thirty-five years or 
more been in exclusive and continuous possession and control of 
said property, and have during that time paid all taxes and assess^ 
ments, relying upon the validity of their title acquired bona fide for 
a valuable consideration, without notice or suspicion of the adverse 
or hostile claim now set up in the aforesaid Equity Cause No. 26,464, 
hereinafter mentioned, or any other adverse claim. 

Sixth. Complainant further avers and states that on the first day 
of August, 1906, the defendants hereto, Alexander D. Johnson, Elize 
Thomas Berry, Louise Y. B. Duvall, Imogene Berry Tubman, 
Eugene Benton Berry, John H. Berry, Claude Nathanial Berry, 
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Leila T. Berry, Frederick B. Berry, Albert L. Berry, John A. Middle- 
ton, David L. Middleton, Thomas W. B. Middleton and Washington 
B. Middleton exhibited their bill of complaint in this court in 
Equity Cause No. 20,404 against the other defendants hereto, Wash¬ 
ington L. Berry, Tiernan B. Berry, William F. Berry, Thomas C. 
Berry, Maria Hughes Kennedy, Adelaide Savage Mealey, Lillie C. 
Bowie, Henry A. Berry, Edward L. Berry and Martha A. Berry, 
averring in substance, among other things, that in the year 
13 1850, one Washington Berry, grandfather of all the parties 

to said cause, departed this life, seized and possessed of the 
tract of land which is described in the fourth paragraph of this bill, 
known as Metropolis View. That the said Washington Berry left 
him surviving, as his sole heirs at law, three sons, Washington L., 
Zachariah A., and Thomas W., and five daughters, Anna Maria, 
Amelia Owen, Mary E., Rosalie E., and Eliza T.; that he died testate, 
both as to his real and personal property; that the said will of Wash¬ 
ington Berry contained the following clause: 

“Item. It is my will and devise that my said homestead shall be 
kept and continued as the home and residence of my daughters so 
long as they shall remain single and unmarried. I therefore furst 
after the death of my wife will and devise the said estate to my said 
daughters being single and unmar-ied and to the survivors and sur¬ 
vivor of them so long as they shall be and remain single and un¬ 
mar-ied, and on the death or marriage of the last of them I direct 
that the said estate shall be sold by my executors and the proceeds 
thereof be distributed by my said executors among my daughters 
living at my death, and their children and descendants, per stirpes, 
and I hereby reserve to my heirs the family va-lt and burial ground 
embracing half an acre of"ground around and having the said vault 
as a center and on such sale as aforesaid by my said executors I earn¬ 
estly enjoin it on my sons or some of t-hear sons to purchase the 
said liomeste-d that it may be kept in the family.” 

A true copy of said will is attached hereto marked Complainant’s 
Exhibit No. 4, which is prayed to be read and considered as part 
hereof. 

Said bill further averred that Eliza T. Berry, wife of Washington 


Berry, survived him, and died in 1864; that all of his daughters mar¬ 
ried, except Eliza T. Berry, who never married, and died in the month 
of — in the. year 19—• Said bill then sets out, in detail, 
14 the relationship of the parties to said cause, to the said Wash¬ 
ington Berry, and how said relationship is derived, showing 
the complainants in said cause to be children of the daughters (other 
than Eliza T. Berry) of said Washington Berry. Said bill further 
avers that by said"will, the said Washington Berry appointed his 
wife, and his son, Washington L. Berry, executors of his will and 
trustees of his estate; that the said Washington L. Berry declined to 
act as executor of said will, but whether he also declined to act as 
trustee complainants did not know; that said Washington L. Berry, 
deceased, survived the said Eliza T. Berry; that if the legal title to 
said property was vested in either the decedent, Eliza T. Berry, or 
the decedent, Washington L. Berry, that said title is now vested in 
the parties to said cause, or some of them. Said bill further avers 
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that under the terms of the will of said Washington Berry, upon the 
death of Eliza T. Berry, the daughter of said Washington Berry, 
the entire equitable interest in said real estate, vested in fee simple 
in the complainants to said bill; that by court proceedings in the case 
of John A. Middleton, et al., v . Eliza T. Berry, et at., being Equity 
Cause No. 500, in this court, said John A. Middleton and another 
were appointed to sell said land, and through deeds executed by 
them, said land was attempted to be sold and conveyed to various 
persons, and all of said land is now held by persons claiming ad¬ 
versely to complainants; that when said bill was filed and said sales 
were made by said trustees, the complainants Alexander D. John¬ 
son, Elise Thomas Berry, John H. Berry, Leila T. Berry, 

15 Albert L. Berry and John A. Middleton, were in existence; 
that they were all minors, and that none of them were made 

parties to said suit, or in anywise represented therein. Complain¬ 
ants therefore averred that their rights and interests in said lands 
were not affected by the proceedings in said case, or by any sales 
made by said trustees, John A. Middleton et al. Said bill in Equity 
Cause No. 26464 contained the usual prayers for process and general 
relief, and that a trustee or trustees might be appointed in place and 
stead of Eliza T. Berry and Washington L. Berry, named in the 
will of said Washington Berry, deceased, as trustees thereunder, and 
that the legal title vested in the parties to said last mentioned suit, 
or any of them, in said real estate be transferred to such trustee or 
trustees to be appointed by decree of this court. This complainant 
avers further that on the 20th day of February, 1907, a decree was 
passed in said Equity Cause No. 26464, appointing the defendants 
Thomas W. B. Middleton and Eugene Benton Berry trustees under 
the last will and testament of Washington Berry in the place and 
stead of Eliza T. Berry and Washington L. Berry, trustees of the last 
will and testament of the said Washington Berry, deceased; that 
since the passing of said decree no further proceedings have been 
had or taken in said cause, nor by said trustees in any manner 
to enforce any claim right or demand they may have or claim to have 
against this complainant by virtue of said will and of said decree. 

Seventh. This complainant further avers that by virtue 

16 of the will of the said Washington Berry, upon the proper in¬ 
terpretation thereof, and the interpretation thereof in said 

Equity Cause No. 500, and by virtue of the proceedings had and 
taken" in said Cause No. 500 and of the conveyance made by the 
trustees in said cause, a good and indefeasible title in fee simple to 
said real estate described in paragraph third of this bill, passed to 
and became vested in the said purchaser from the said trustees, John 
A. Middleton and Thomas W. Berry, and that said title passed, by 
mesne conveyances, and is now Vested in the complainant to this 
suit; that this complainant has also acquired and now has a good 
and indefeasible title to said real estate, by adverse possession; that 
he, and those under whom he claims, have been in actual, open, 
notorious and adverse possession, without any interruption what¬ 
ever, of all of the real estate described in the third paragraph of this 
bill/for more than twenty years, to wit, for a period of over thirty- 
five years. Complainant avers that no question, claim or demand 
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lias ever been made upon him, or those under whom he claims, in 
regard to his title to said real estate, so derived under said Equity 
Cause No. 500, as aforesaid, and until the said suit No. 26464 was 
brought by the said defendants hereto Nos. 1 to 14 against the de¬ 
fendants hereto Nos. 15 to 24, now pending in this Court, as afore¬ 
said, such claim if it existed, was unknown to complainant; that 
the pendency of said cause, and the claims made therein, and the 
averments contained in the bill in said cause, constitute and create 
a cloud upon complainant’s title, and a menace of future litigation 
of such a public and notorious character, that although the 

17 same does not create a Us pendens as to complainant, it 
effectually prevents him from disposing of his property, either 

by sale or by encumbrance, and prevents examiners of titles from 
passing his title without mention of said pending cause; that the 
value of the land described in said paragraph 3 is over five thousand 
dollars. 

Eighth. This complainant is advised that the construction given 
by this court in the aforesaid Equity Cause No. 500, as to the effect 
of said will of Washington Berry to vest in his daughters living at 
his death the absolute interest in the proceeds of sale and the right 
to have advanced the time for sale and distribution, the prior pur¬ 
poses and trusts having been accomplished, and the construction 
given to wills containing similar provisions, by this court in special 
and in General Term, by the Court of Appeals of the District of 
Columbia, and by. the Supreme Court of the United States in cases 
arising in and affecting land situate in the District of Columbia, 
and among other cases, in the cases of Coltman v. Moore, 1 Mac- 
Arthur 167 (decided in 1873) ; Croplev v. Cooper, 19 Wallace 167 
(decided in 1873); and Hauptman v. Carpenter, 16 Appeals D. C. 
524, which cases have not been overruled, establish beyond question 
the validity of the titles derived through the aforesaid Equity Cause 
No. 500. 

Wherefore, complainant, being without remedy at law, brings 
this suit in equity and prays as follows: 

18 Prayers. 

1. That the parties named in the title to complainant’s bill as 
defendants may be made parties defendant hereto, and that the 
United States writ of subpoena may issue commanding them to ap¬ 
pear and answer the exigencies of this bill, and that upon said sub¬ 
poena being returned “Not to be Found” as to any of said defend¬ 
ants, substituted service by publication in accordance with the Code 
of Laws in force in the District of Columbia may be had and taken. 

2. That the title of complainant in and to the real estate described 
in said bill of complaint may be declared to be complete and perfect, 
and that the defendants and each of them, and their and each of 
their heirs and assigns, may be perpetually enjoined from asserting 
any title by sale or otherwise, or making any claim or demand to or 
against said real estate, or any part thereof, as against said com¬ 
plainants, their heirs and assigns, and especially that the defend- 
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ants, Thomas W. B. Middleton and Eugene Benton Berry, trustees 
as aforesaid, be restrained and enjoined from further proceedings, 
either in law or equity, or in any other manner, and from asserting 
or claiming any right, title or interest in and to the real estate de¬ 
scribed in complainant’s bill. 

3. That complainant may have such other and further relief as 
the nature of his case may require and to the court may seem just 
and proper. 

HENRY P. SANDERS. 

B. F. LEIGHTON, 

Solicitor for Complainant. 


19 District of Columbia, ss: 

I do solemnly swear that I have read the foregoing^ and annexed 
bill of complaint by mo subscribed, and know the contents thereof, 
that the facts therein stated of my personal knowledge are true, and 
that those stated upon information and belief I believe to be true. 

HENRY P. SANDERS. 


Subscribed and sworn to before me this 11th day of May, A. D. 
1907. 

HARRY G. KIMBALL, 

[notarial seal.] Notary Public , D. C. 


20 Complainant's Exhibit No. 1. 

Filed May 14, 1907. 

! ' Lydia M. Edmonds 

to 

Henry P. Sanders. 

Deed in Fee. Recorded May 15th, 1906, 11:32 A. M. (50). 

This indenture, Made this Fifteenth day of December in the year 
of our Lord one thousand nine hundred and five (1905) by and 
between Lydia M. Edmonds, (widow) of the City of Washington, 
District of Columbia, party of the first part, and Henry P. Sanders 
of the same place, party of the second part, witnesseth that the party 
of the first part, for and in consideration of ten (10.00) Dollars 
lawful money of the United States of America, to her in hand paid 
by the party of the second part, receipt of which, before the sealing 
and delivery of these presents, is hereby acknowledged, has given, 
granted, bargained and sold, aliened, enfeoffed, released, conveyed, 
and confirmed and does by these presents give, grant, bargain and 
and sell, alien, enfeoff, release, convey and confirm unto the party 
of the second part, his heirs and assigns forever, the following de¬ 
scribed land and premises situate lying and being in the County of 
Washington, District of Columbia, and distinguished as all of lots 
numbered five (5) six (6) seven (7) eighteen (18) and nineteen 
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(19) on a plat of subdivision of “[Metropolis View” (the farm for¬ 
merly owned by the late Washington Berry) by John A. Middleton 
and Thomas W. Berry, Trustees, and filed with their first report of 
sales in the Chancery suit of Middleton, et al. against Berry, 

21 et al., No. 500, Equity Docket 7, in the Supreme Court of 
the District of Columbia, a copy of which plat is also recorded 

in Liber “Governor Shepherd,” folio 41 of the Records of the Office 
of the Surveyor of said District of Columbia, Except as much of 
said lots numbered seven (7) and eighteen (18) as is included 
within the lines of Fourth Street, East extended, as shown on plat 
recorded in Liber Countv No. 9 folio 87, of the aforesaid Surveyor's 
office records. Said lots numbered five (5) six (6) seven (7) 
eighteen (18) and nineteen (19) containing inclusive of the land 
now embraced in Fourth Street, about twenty nine (29) acres and 
sixty seven one hundredths (67/100) of an acre of land, together 
with all and singular the improvements, ways, easements, rights, 
privileges and appurtenances to the same belonging, or in anywise 
appertaining, and all the estate, right, title, interest and claim, either 
at law or in equity or otherwise however, of the party of the first 
part, of, in, to or out of the said land and premises. To have and 
to hold the said land, premises and appurtenances unto and to the 
only use .of the party of the second part, his heirs and assigns for¬ 
ever. And the said Lydia M. Edmonds her heirs, executors, and 
administrators, do hereby covenant and agree to and with the party 
of the second part, his heirs and assigns, that she the party of the 
first part and her boil’s shall and will warrant and forever defend 
the said land and premises and appurtenances unto the party of the 
second part, his heirs and assigns, from and against the claims of 
all persons claiming or to claim the same, or any part thereof, 

22 or interest therein, bv, from, under or through them or any 
of them. And further that the party of the first part and her 

heirs shall and will at any and all times hereafter, upon the request 
and at the cost of the party of the second part, his heirs and assigns, 
make and execute all such other deed or deeds, or other assurances 
in law, for the more certain and effectual conveyance of the said 
land and premises and appurtenances unto the party of the second 
part, his heirs or assigns, as the party of the second part, his heirs 
or assigns, or his or their counsel learned in the law shall advise, 
devise or require. In testimony whereof, the party of the first part 
has hereunto set her hand and seal on the day and year first here¬ 
inbefore written. 

LYDIA M. EDMONDS, [seal.] 

Signed, sealed and delivered in the presence of 
" E. F. CAVERLY. 


District op Columbia, To wit: 

I, Edward F. Caverly a Notary Public in and for the said District 
of Columbia, do hereby certify that Lydia M. Edmonds, widow, of 
the 'City of Washington, District of Columbia, party to a certain 
Deed bearing date on the 15th day of December A. D. 19Q5, and 
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hereunto annexed, personally appeared before me in the said Dis¬ 
trict of Columbia, the said Lydia M. Edmonds being personally 
well known to me as the person who executed the said deed, and 
acknowledged the same to be her act and deed. Given under my 
hand and official seal this 16th day of, December A. D. 1895. 
[notarial seal.] EDWARD F. CAVERLY, 

Notary Public. 

23 Office of Recorder of Deeds, 

District of Columbia. 

This is to certify that the foregoing is a true and verified copy of 
an instrument as recorded in Liber No. 2957, folio 1 et seq v one of 
the Land records of the District of Columbia. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of this office this 9th da,v of May, A. D. 1907. 

[seal.] ‘ R. N. DUTTON, 

Deputy Recorder of Deeds, Dist. of Columbia. 

24 Complainant's Exhibit No. 2. 

Filed May 14, 1907. 

50 ct. Stamp. 

To the Supreme Court of the District of Columbia in Chancery: 

John A. Middleton and Anna Maria Middleton his wife, Allen 
Lucien Berry and Amelia Owen Berry his wife and Edward Dorsey 
Johnson and Mary Elizabeth Louisa Johnson his wife bring this 
their Bill of Complaint against Eliza Thomas Berry, John N. B. 
Berry and Rosalie Eugenia Berry his wife, Washington L. Berry 
and Adalaide Berry his' wife, Zachariah B. Berry and Elizabeth 
Berry his wife and Thomas W. Berry, all the said parties being of 
the State of Maryland. 

And thereupon complainants show that the said Anna Maria, 
Amelia, Owen, Mary Elizabeth Louisa, Eliza Thomas, Rosalie 
Eugenia, Washington L., Zachariah B. and Thomas W. are the 
children of Washington Berry late of Washington County in the 

District of Columbia, who departed this life on the — day of- 

1856, leaving Eliza T. Berry his widow and the said children his 
hen’s at law; that by the last Will and Testament of the said 
decedent 

defendant, among other devises and bequests, he devised to his said 
widow for and during her natural life a certain estate in 
said County known as Metropolis View and containing about 
four hundred and ten acres of land and being the home¬ 
stead of said testator and provided that said estate should be 
kept and reserved as the home and residence of his said daughters 
so long as they should remain single and unmarried and after the 
death of his said widow the said testator devised the said 

25 estate to his daughters being single and unmarried and on 
the death or marriage of the last of them directed that said 





14 


ALEXANDER D. JOHNSON ET AL. VS. 


estate should be sold by his executors and the proceeds of sale dis¬ 
tributed by said executors among his daughters living at his death 
and their children and descendants (per stirpes) but reserved for 
his heirs generally the burial ground on said estate with the family 
vault, said burial ground embracing half an acre of land around 
said vault as a centre and upon such sale the said testator enjoined 
his said sons or some of them to purchase said estate that it might, 
be kept in the family; and that said testator by said will appointed 
said Eliza T. Berry, his widow, and said Washington L. Berry 
executors thereof; all which will more fully appear by reference to 
a copy of said will which complainants file herewith marked J. A. M. 
Exhibit No. 1 and pray may be taken as part hereof. 

That said Eliza T. Berry wife of the said testator survived him 
and assumed the office of Executrix of said will but that said Wash¬ 
ington L. Berry declined to assume said office. 

That at the death of said testator all his said daughters were un¬ 
married except the said Anna Maria Middleton who was then inter¬ 
married with said John A. Middleton; that the rest of said daughters 
have, except said Eliza Thomas, who remains single, intermarried 
with the respective parties above-mentioned and that all the said 
children and heirs at law of said testator have attained the age of 
twenty-one years except the said Rosalie Eugenie, who is now 

26 eighteen years of age. That the said estate of Metropolis 
View is not capable of advantageous partition among said 

daughters to whom the same was devised as aforesaid and that, if 
so capable, partition thereof could not be made owing to the non-age 
of said Rosalie Eugenia and that the sale of said Estate will be to 
the interest and advantage of said infant as well as of the other 
devisees thereof. That the said Eliza Thomas, the only one of said 
devisees unmarried is willing to relinquish her right to the posses¬ 
sion and enjoyment of said estate whilst unmarried and to assent 
to the sale thereof and the equal division of the proceeds of sale, 
irrespective of said right of possession and enjoyment. That dur* 
ing the late war said estate has been mainly in the occupation of 
soldiery by whom much injury lias been done thereto and that the 
rents and profits thereof have not been sufficient to pay taxes and 
make repairs. That the said vault has been by said soldiery dilapi¬ 
dated and destroyed so that it was necessary to remove elsewhere the 
bodies therein deposited and that in eonsquence of said dilapidation 
and destruction all the aforesaid heirs at law are willing that said 
burial ground and vault should be sold with the residue of said 
estate and that the proceeds of said burial ground and vault should 
be equally distributed among all the said heirs at law. 

Complainants further show that the purchase and maintenance 
of said estate by said sons of said testator or some of them is im¬ 
practicable for the want of means and that the retention of said 
burial ground and vault after the residue of the estate shall 

27 have passed into other hands would not be in accordance with 
the intention of said testator. 

To the end that the said Eliza Thomas Berry, John N. B. Berry 
and Rosalie Eugenia Berry his wife, Washington L. Berry and 
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Adalaide Berry his wife, Zachariah B. Berry and Elizabeth Berry 
his wife and Thomas \V. Berry may answer the premises, the said 
Rosalie Eugenia by guardian to be appointed, and that the said estate 
of Metropolis View may with the appurtenances be sold and the 
proceeds of sale equally divided among the aforesaid daughters of 
said testator, devisees thereof, except only such proceeds as may 
be apportioned to said burial ground and vault and that as to such 
proceeds so apportioned the same may be equally divided among 
all the aforesaid heirs at law and that the complainants may have 
such other and further relief as may be just and their case may 
require. May it please the Court to grant subpoenas, &c., & as in 
duty, &c., &c. 

W. D. DAVIDGE, 

Sol’r for CompVts. 

Endorsed: 500. John A. Middleton, et al. vs. Eliza Thomas 
Berry, et al. Bill & 1 Exhibit. R. J. Meigs, Clk. &c. File this & 
issue. Davidge, for Compl’ts. Filed 28 Aug., 1865. $10 
28 deposited by Mr. Davidge, 50 for stamp by Mr. Davidge. 

Set for hearing by Consent Oct. 3, 1865. Davidge, for 
Compl’ts. F. W. Jones, for Def’t. W. Y. Fendall, for De’f’ts. 


“In the name of God Amen. 

I, Washington Berry of Washington County of the District of 
Columbia being in perfect — of body and of sound and disposing 
mind memory and understanding considering the certainty of death 
and the uncertainty of the time thereof and being desirous to settle 
my worldly affairs and thereby be the better prepared to leave this 
world when it shall please God to call me hence do therefore make 
and publish this my last will and testament in manner and form fol¬ 
lowing that is to say. 

First,—and principally I commit my Soul unto the hands of 
Almighty God who gave it and my body to the’earth to be descently 
burned at the discretion of my executors and after my debts and 
funeral expenses have been paid I give devise and bequeath as fol¬ 
lows : 


Item 1st. I give devise and bequeath to my son Washington L. 
Berry his heirs and assigns all the lands together with all their 
hereaditaments and appurtenances of which I may die seized and 
possessed situated in Washington County Maryland called and 
29 known by the name of the Long Meadows or Springs Paradise 
or by any and whatsoever other name any part of the said 
lands in the said County may be known or called containing 570 


32 


acres and 22 perches according to the deed from George I. Harry 
to me, provided the said Washington L. Berry and his heirs shall 
before this devise shall take effect and before he and they shall enter 
possession of the said lands execute acknowledge and deliver a deed 
of bargain and sale release and confirmation to my daughters jointly, 
to their heirs or assigns of the estate of one half of Belle Vue on 
the Potomac River which was devised to him the said Washington 
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Ij; Bern’ by his Grand Father Zachariah Berry and if the said 
Washington L. Berry and his heirs shall refuse to execute the said 
deed or neglect and delay the same for the space of two years then 
this devise not to take effect and the lands heretofore given shall go 
to and be divided among my daughters living share and share alike. 

Item 2nd. I give devise and bequeath to mv son Zachariah Berry 
his heirs and assigns the lands and estate called Belle Mont pur¬ 
chased of Richard C. Bowie containing Two hundred and ninety acres 
being in Prince Georges County State of Maryland and also an adjoin¬ 
ing tract purchased of Edmund B. Duval called Rileys Discovery con¬ 
taining one hundred and nineteen acres containing four hundred and 
nine acres in both tracts. Provided the said Zachariah Berry and 
his heirs shall before the devise shall take effect and before he and 
they shall enter into possession of the said lands execute ae- 
30 knowledge and deliver a deed of bargain and sale release and 
confirmation to my daughters jointly to their heirs and as¬ 
signs of the estate one half called Belle View on the Potomac River 

which was devised to him by his Grand Father. Zachariah Berry and 

•- «. 

if the said Zachariah Berry and his heirs shall refuse to execute the 
said deed and neglect or delay the same for the space of two years 
then this devise not to take effect and the lands hereinbefore given 
shall go to and be divided among my daughters living at my death 
share and share alike. 

Item 3rd. I give devise and bequeath to my son Thomas W. Berry 
his heirs and assigns my farm called Blue Plains containing Five 
hundred across including Addison’s Good Will all of which I pur¬ 
chased of John Marburv and also One hundred and thirty one acres 

t i 

I purchased of Charles B. Hambleton all of which lands lie on the 
Potomac River in the District of Columbia and partly in Prince 
Georges County State of Maryland. 

Ttem. —. Although I have in the devise hereinbefore made to 
my three sons Washington L., Zachariah and Thomas W. Berry used 
words of improtanee. yet I do hereby expressly annex to the several 
estates so given to them this limitation that if either of them shall 
die without leaving lawful issue that the estate of each one or both 
if more than one shall go to the survivor or survivors his and their 
heirs. 


Item 4th. I give devise and bequeath to my dear wife Eliza T. 
Berry if she should survive me for and during her natural life the 
Homestead estate on which I now reside called Metropolis 
31 View, containing four hundred and ten acres also all my 
stocks in the Corporation of the City of Washington also all 
my stocks in the debt of the State of Maryland also all and whatso¬ 
ever other stocks I may have at my death in any state or corporation 
and all rents and all the money I may then have on hand or which 
may be due me on bond, bill or notes otherwise, subject nevertheless 
the" whole and every part of the said bequest to my said wife in 
the first place to the proper and comfortable support, and main¬ 
tenance and education according to their condition and prospects of 
mv five daughters Anna Maria, Eliza Thomas, Amelia Owen, Mary 
Elizabeth Louisa and Rosalie Eugenia Berry so long as they and each 
of them remain single and unmarried and upon their marriage and 
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birth of issue of each and every of them respectively to pay and de¬ 
liver to such one or more so married and having issue her just, full 

and equal sixth part of the personal estate so as aforesaid given to 
my said wife. 

Item 5th. It is my will and desire that my said homestead shall 
be kept and continued as the home and residence of my daughters 
so long as they shall remain single and unmarried. I therefore 
first after the death of my wife will and devise the said estate to my 
said daughters being single and unmarried and to the survivor and 
survivors of them so long as they shall be and remain single and 
unmarried and on the death or marriage of the last of them then I di¬ 
rect that the said estate shall be sold by my executors and the proceeds 
thereof be distributed by my said executors among my daughters 
living at my death and their children and descendants ( per 

32 stirpes) and I hereby reserve to my heirs the family vault and 
burial ground embracing half an acre of ground and having 

the said vault as a centre and on such sale as aforesaid by my execu¬ 
tors I earnestly enjoin on my sons or some of these sons to purchase 
the said homestead that it may be kept in the family. 

Item 6th. I direct that my“ executors shall divide and distribute 
all the rest residue and remainder of my personal estate among my 
children at my death and the descendants of such as may have died 
during my life to take a parent’s part. 

Item 7th. If any one or more of my devisees or legatees herein¬ 
before named shall institute any action at law or in chancery to set 
aside this my solemn and deliberate disposition of my property, I 
hereby revoke and make void every devise and bequest to such per¬ 
son or persons or through or by means of which they would other¬ 
wise derive any benefit or advantage hereinbefore made and I give to 
such person mid persons each and every of them the sum of one 
hundred dollars to be paid to him her or them by my executors in 
full of all the interest claim or demand which he, she or they might 
otherwise have upon any part of my estate by reason of any matter 
or thing hereinbefore contained so of his her or their being 
entitled as heir or heirs distributor or distributors to any part thereof. 
And I will and devise bequeath and direct that the interest or estate 
which shall or may have been given heretofore to such person or 
persons so contesting the validity of this will or any part thereof or 
which he, she or they may or might otherwise claim by 

33 reason of any matter or thing hereinbefore contained shall 
fall into the general residue of my said estate and be divided 

and distributed among my heirs and distributees excluding therefrom 
him her or them who shall have instituted such suit or action. 

Finally I appoint Eliza T. Berry my wife and my son W. L. Berry 
my executors of this my last will and testament and Trustees of my 
estate. 

In testimony whereof I have hereunto set my hand and seal this 
twenty eighth day of July in the year of our Lord eighteen hundred 
and fifty two 1852. 

WASHINGTON BERRY. [seal.] 
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Sealed signed and delivered and published by Washington Berry 
in our presence being his last will and testament who herein sign 
our names as witness our hands and seals. 

JOHN R. MITCHELL. [seal.] 

WM. S. MITCHELL. [seal.] 

E. BARTON GREEN WELL, [seal.] 

District of Columbia, Washington County, To wit: 

Officer of Register of Wills. 

October 3rd, 1865. 

I hereby certify that the foregoing is a true copy of the main body 
of the last Will and Testament of Washington Berry, deceased, as 
recorded in this Office upon the Records thereof. 

Test: Z. C. ROBBINS, 

[seal.] Reg’ s. of Wills. 

5 ct. Int. Rev. Stamp. 

34 Endorsed: 500- Chy. Middleton & al v. Berry & al. Ex¬ 
hibit No. 1. Last Will of Washington Berry. Filed Aug. 

28, 1865. R. J. M., Cl’k. 

35 Sup. Ct. of the Dt. of Columbia. 

No. —. In Chancery. 

Middleton & al. 

v. 

Berry & al. 

On motion of the Sol’r of the Compl’ts in the above entitled cause 
it is ordered this 19th day of September 1865, that the same be & is 
hereby referred to the Auditor of this Court with directions to take 
such testimony as may be adduced by the parties and to report the 
same to this Court & also to report whether the sale of the retd estaie 
in the bill mentioned will be for the interest & advantage of the 
infant defendant in said cause. 

By order of the Court. 

Endorsed: 500 Eq. Doc. 7. For Monday 25th Sep. 11 o’ck. Mid¬ 
dleton & al v. Berrv & al. Order of Reference to Auditor. Filed— 
Sept. 19, 1865. R. J. M., CTk. Recorded Eq. M. 1 p. 475. 

36 To the Supreme Court of the District of Columbia, in Chan¬ 

cery: 

The answer of Eliza Thomas Berry to the Bill, of Complaint of 
John A. Middleton and others. 

This Respondent admits all and singular the matters and things 
in the said bill alleged and is willing to relinquish and hereby re- 
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linquishes upon the sale of the Estate in the bill mentioned her 
right to the possession and enjoyment thereof whilst unmarried and 
consents to the distribution of proceeds of sale as prayed by said bill. 

And having fully answered she prays to be hence dismissed with 
costs &c. 

And as in duty &c. 

ELIZA T. BERRY. 


N. Y. FENDALL, 

SoVr for D’ft. 


State of Maryland, Baltimore City, To vfit: 

On this eighth day of September in the year of our Lord Eighteen 
Hundred and sixty-five before the subscriber a Justice of the Peace 
of the State of Maryland in and for the said City personally ap¬ 
peared the above named Eliza Thomas Berry and makes oath that 
the matters stated in the foregoing answer are true to the best of her 
knowledge and belief. 

* ALLEN E. FORRESTER, J. P. 

5 ct. Int. Rev. Stamp. 

37 State of Maryland, Baltimore City, set: 

5 ct. Int. Rev. Stamp. 

I hereby certify, That Allen E. Forrester Esquire before whom 
the annexed affidavit was made, and who has thereto subscribed his 
name, was, at the time of so doing, a Justice of the Peace of the 
State of Maryland, in and for the City of Baltimore, duly commis¬ 
sioned and sworn. 

In testimony whereof, I hereto set my hand and affix the seal of 
the Superior Court of Baltimore City, this Eighth day of September 
A. D. 1865. 

[seal.] ALFORD MACE, 

Cleric of the Supenor Court of Baltimore City. 

Endorsed: 500 Eq. Doc. 7. Middleton & al. vs. Berry & al. An¬ 
swer of Eliza T. Berry. The Clerk will please file this Answer. 
W. Y. Fendall, Sol’r for Deft. Filed—Sept. 19, 1865, R. J. 
Meigs, Cl’k. 


38 No. 500. Equity. 

1 ' Middleton and Others 

agt. 

Berry and Others. 

By the order of the 19" inst., I am directed to take testimony, and 
report, “whether the sale of the real estated mentioned in the bill 
will be for the interest and advantage of the infant defendant in the 
cause.” 

I gave due notice of the execution of the order for the 25th in- 
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stant, and Mr. Davidge, John A. Middleton and one of the Com¬ 
plainants, and Erasmus I. Middleton, not connected with any of 
the parties, appeared. I have taken and return the deposition of 
the two last named and respectfully submit the following report. 

Washington Berry died seized of the property in 1856, (which 
consists of a large mansion and 410 acres of land, within a mile and 
a half of Washington, on its northern border, over-looking the 
City),—having by his will of the 28" July 1852, given the same, as 
well as portions of his personal property, to his wife for life, for the 
education and support of their five daughters, Anna M.—Eliza T.— 
Amelia 0.—Mary E. L.—and Rosalie E.—, the same to be kept as a 
home for them, so long as they and each of them should remain 
unmarried, and on the marriage or death of the last, his wife being 
dead, he directed the said Estate to be sold, and the proceeds divided 
among his said daughters, reserving the family burial ground to his 
heirs, and urging some of his sons to purchase the homestead that it 
might be kept in the family. 

39 That his widow shortly after the testator’s death discon¬ 
tinued her residence at the said homestead, and removed 

with her family to the City, and has since died. 

That all the said daughters have married, except Eliza T. Berry, 
and all are of full age, except Rosalie E. 

That Eliza T. Berry has not resided at the said homestead since 
her mother left it, and now offers to give up her right of occupation, 
so as to advance the period of sale directed by the testator. 

That is the only parcel of property these parties own in this 
District, whose residences are in Maryland. 

The witnesses both describe the property as being an unfit resi¬ 
dence for the unmarried daughter, and the land as being generally 
poor, and unproductive as a farm to live by; that the testator did not 
use it as such, but as a mere place of residence ; and that it is fit only, 
as a whole, for a man of fortune; that, within the past few years, 
the burial place has been demolished and the buildings and fences 
have become much out of order and repair. 

They both state, that it could not be divided among the five 
daughters advantageously, and recommend a sale as being most to 
the advantage, not only to the infant defendant, but also of all the 
parties; and they express the opinion, that, if sold in parcels, it 
would, at this period of rise in the price of District property, average 
$300.— an acre, and produce 120,000 or 130,000. 

The opinion of these witnesses, both intimately acquainted with 
the property, and men of character and judgment is entitled 

40 entitled to great weight; but, notwithstanding, it is supposed, 
that these 410 acres of land might be divided specifically, 

and the values of the respective portions equalized. Still, it is doubt¬ 
ful, whether any specific division that Commissioners could make 
would be satisfactory to the parties, and whether more just equality, 
as well as entire satisfaction, would not be attained by a public sale. 
The Testator himself contemplated that a sale would be necessary on 
the marriage of his last daughter to produce equality among them; 
and Mr. John A. Middleton states, that all the devisees desire a sale, 
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the last unmarried daughter having waived her right of exclusive 
possession and enjoyment in order to advance the period and pro¬ 
duce a sale; and that none of the testator’s sons is in a condition to 
become a purchaser. 

It is thought to be a fit case for a sale. 

The fact of the property being, possibly, susceptible of specific 
partition has been adverted to, only in consequence of the rule of 
the old Court, not to decree a sale; under the act of ’85, of property 
in which infants were interested, jointly or in common, if the same 
could be so divided, though a sale might be to their interest and ad¬ 
vantage; a rule to which the Court inflexibly adhered. The cor¬ 
rectness of that ruling was, however, always questioned at the bar; 
but, being a safe rule, and a mere matter of discretion in the Court, 
exercised apparently in preservation of the infant’s property, and 
therefore doubtful whether an appeal would lie; no one cared to take 
an appeal. 

41 The words of the act of ’85, are: “If any infant shall have 
a joint interest or interest in common with any other person, 

in any lands, &e., and it shall appear to the Chancellor, upon exami¬ 
nation of all the circumstances, that it will be for the interest and 
advantage, both of the infant and the other parties, to sell, the 
Chancellor may order such lands &c. to be sold, upon such terms as 
ho shall direct.” And by the act of ’94, he may decree partition 
between similar parties under the same circumstances. 

The practice in Maryland under the act of ’85 was, that, where it 
was shown or appeared from the property itself, or the condition of 
the heirs, or by positive proof, that a sale could be to the interest and 
advantage of all the parties concerned, it was in the discretion of 
the Court in such case, to authorize and direct a sale for the purpose 
of division, or not, as, under all the circumstances, it should think 
fit and right. 

I had the honor first to present this question to the present Court 
in McCleary’s case No. 1747 Equity; where clearly the "property was 
susceptible of specific partition; but it was proved that a sale would 
be advantageous to all the heirs, minors as well as adults; and in 
which a sale was decreed by the Chief Justice. The question occurred 
again in Sheriff v. Dean, No. — Equity, — similar to the present, — 
being an application for the sale of a farm of between 300 and 400 
acres, across the Eastern branch, which was capable of being divided 
among the heirs, but who, it was proved, would be benefited lay a sale 
thereof. 

That case came on for hearing before Mr. Justice Wylie, 

42 who, at first doubted, but, upon argument, and, as Mr,. 
Stephens, the Counsel engaged, informed me, on authority of 

Harris v. Harris, 6 Gill & John 111, decreed a sale. There has been 
no preliminary enquiry in that case before me; but, in the next case, 
that arose—Moberly v. Brasheard No. — Equity, where the witnesses 
proved, that a partition could be easily affected, but that it would be 
advantageous to the heirs to sell for the purpose of division—I fol¬ 
lowed the previous rulings in McCleary’s case and in Sheriff v. Dean, 
and the same Judge, who decided the latter, decreed a sale. 

The Auditor has presumed to advert to these rulings from the 
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great value of the Estate which the Court is now asked to pass to a 
sale, and from anxiey—(prejudice, it may be, from early education, 
as to the sanctity of minor’s property)—that the sale, if decreed in 
this case, should be placed upon sustainable ground, and be in con¬ 
formity with the rulings of the Court in other similar cases. 

Respectfully submitted, 

W. REDIN, Au<Wr. 

26 Sep. 1865. 


48 No. 500. In Equity. 

John A. Middleton et al. 
vs. 

Eliza Thomas Berry et al. 

Deposition of John A. Middleton } Being Shown by Auditor. 

I am a complainant in this cause, and the husband of Anna 
Maria Middleton also a complainant. She is a daughter of the late 
Washington Berry late of Washington County, District of Colum¬ 
bia. He died I think in October, 1856. He left a widow named 
Eliza T. Berry, she is dead now. He left Washington L. Berry, 
Zachariah Berry, Thomas W. Berry his sons, and Anna Maria Mid¬ 
dleton, who was the only daughter married at his death; Eliza 
Thomas Berry, Amelia Owen Berry Mary Elizabeth Louisa Berry 
and Rosalie Eugenia Berry his daughters,—three sons and five 
daughters Eliza Thomas Berry is now single. All the other daugh¬ 
ters are now married. Amelia Owen Berry is now intermarried 
with Allen Lueien Berry and Mamie Elizabeth Louisa Berry is in¬ 
termarried with Edmond Dorsey Johnson and Rosalie Eugenia 
Berry is intermarried with John B. B. Berry. All the children of 
the said Washington Berry deceased are of full age except Rosalie 
Eugenia Berry. I know the estate called Metropolis View near 
this Washington City, D. C., and the late residence of said Wash¬ 
ington Berry. It contains about four hundred and ten acres. It 
is about a mile and a half or two miles from, and north of the 
Capitol. It is improved by a double brick house, two stories and 
an attic and a barn and stable and two houses for tenants (over-seer, 
<fee.) and other improvements. I think the property is now 
44 in very poor condition. The house is in poor condition out 
of repair. The family vault is entirely broken up. 
The bodies were removed by the family. The land, portions 
of it, was naturally very poor at the time of Mr. Berry’s 
death, there was a good deal of fine timber. Some, not all, 
of it has been cut down. The fences are very poor, much of 
it removed or destroyed but not entirely. I do not think that as 
a farm it could be cultivated with a view to an income. Mr. Berry 
did not use it for any such purpose. He only used it as a residence. • 
He did not farm it, to any extent. He did not make it sustain 
itself. In my opinion the farm will not sustain itself. It is a place 
for an amateur farmer. I do not see how the farm could be divided 







mU WA&Hi&G^TON tOAN A&D TRUST £0. 23 

to advantage. No satisfaction could be given to the heirs by any 
division and in addition none of the heirs desire any division, not 
one of them desire it. They would object to any division of the 
property, and prefer a sale. It would be greatly to the advantage 
of the minor heirs and of all the parties to have the property sold 
we think the property will now bring more money than at any 
future day within the next ten or fifteen years, and a refusal of this 
application now would, in the opinion of the minor and all the other 
heirs, result in a large loss to the heirs. And the capital raised from 
it by a sale would be much more productive than the real estate itself 
could possible be. 

Eliza Thomas Berry consents to give up her right of occupation 
and the result of her so doing will be to give the other daughters, 
including the one under age the present enjoyment of the 

45 devise to them instead of having that enjoyment deferred 
until Eliza either dies or married. Eliza has not resided on 

the farm since about a year after her father’s death, the widow de¬ 
clining to use it as a residence for herself and daughters. The place, 
since Mr. Berry’s death, has produced very little if anything above 
the expenses, and if the repairs has been properly attended to it 
would have brought the place in debt. 

I should think that if the property was sold judiciously, divided 
up into parcels, it would bring three hundred dollars an acre. If 
sold as a whole it might not bring much over half, of that. 

None of the sons are in a condition to buy or maintain the prop¬ 
erty. 

JOHN A. MIDDLETON. 

Erasmus I. Middleton, being sworn by the Auditor, says I have 
known the property called Metropolis View for the last thirty years, 
living near it all that time, with the exception of three or four years. 
I know the place intimately and have been the agent for it for the 
last three years or thereabouts. I do not see how it could be divided 
among the five daughters advantageously. There is a large portion 
of the land (back land) very poor and how to average the same so 
as to equalize it I cannot see, owing to the position of the house 
and woodland. I do not see how the woodland and the supply of 
water could be divided advantageously, if at all. If any division 
could be made, the interest of each daughter would have to be in 
detached parcels, but I do not see how it could be divided at all, 
without disadvantage to all the parties. 

46 The last two years, the property has not much more than 
paid the taxes on it. The building on the property which 

with the stable I understood cost when built twenty-two thousand 
dollars, would be a considerable impediment to a division of the 
estate. 

For the last five or six years the estate has yielded comparatively 
nothing. 

It would be to the interest and advantage of all the heirs that the 
property should be sold. I think it would be to Eliza Berry’s 
interest to give up her right of enjoyment and take a one-fifth in- 
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terest in the proceeds of sale. I have advised the family that a sale 
would he to the advantage of all concerned. 

1 would not think a sale of the property as a whole —If judiciously 
divided and sold speedily, I should think it would sell for about 
three hundred dollars an acre. It would average about that. The 
land is very unequal in value and it is hard to say what it would 
bring. 

E. J. MIDDLETON. 

Endorsed: 500. Equity. Middleton v. Berry. Report upon sale, 
&c. Filed Sept. 27, 1865, R. J. M., Clk. 

47 To the Supreme Court of the District of Columbia, in Chan¬ 
cery : 

The Answer of Washington L. Berry and Adelaide Berry, Iiis Wife, 
to the Bill of Complaint of John A. Middleton and Others. 

The respondents admit the matters and things in said bill alleged 
and consent to the granting of the prayer thereof. 

W. L. BERRY. 

A. II. BERRY. 

Test * 

~ WM. M. TICE. 


W. Y. FEND ALL, 

Sol for D’f’t. 


State of Maryland, Washington County, To wit: 

On this ninth day of September in the year eighteen Hundred 
and Sixty five before the subscriber a Justice of the Peace of the 
State of Maryland in and for the said County personally appeared 
Washington L. Berry and Adelaide his wife the above named re¬ 
spondents and make oath that the matters stated in the foregoing 
answer are true to the best of their knowledge and belief. 

WM. M. TICE, J. P. 


State of Maryland, Washington County, To wit: 

I, Lewis B. Nyman, Clerk of the Circuit Court for Washington 
County, do hereby certify that Win. M. Tice, Esq., before whom the 
above and annexed affidavit was made, and who hath here- 
48 unto subscribed his name, was at the time of so doing, one 
of the Justices of the Peace of the State of Maryland, in and 
for said County, duly elected, commissioned and sworn, and that 
his signature is genuine. 

In testimony whereof, I have hereunto signed my name and affix 
the seal of the Circuit Court, aforesaid, this ninth day of September, 
A. D. 1865. 

[seal.] LEWIS B. NYMAN, Clerk. 
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-Sup. Ct. Dt. of Columbia. 

No. 500. In Chancery. 

Middleton et al. 

vs. 

Berry et al. 

The Answer of Rosalie Eugenia Berry } by John B. N. Berry, Her 
Guardian ad Litem, to the Bill of Complaint of John A. Middle - 
ton & Others. 

The said defendant answering says she is an infant under the 
age of twenty one years and submits her rights & interests in the 
premises to the court. 

ROSALIE B. BERRY, 

By JOHN B. N. BERRY, 

Guardian ad Litem. 

Personally appeared before me this 11th day of September, 1865, 
John B. N. Berry guardian ad Litem of Rosalie Eugenia Berry & 
took oath in due from of law that the matters in the foregoing 
answer are true to the best of his knowledge & belief. 

R, J. MEIGS, Clerk. 

Sept. 11, 1865. 

49 To the Supreme Court of the District of Columbia, in Chan¬ 
cery: 

The Answer of John B. N. Berry to the BUI of Complaint of John 

A. Middleton and Others. 

This respondent admits the matters and things in said bill al¬ 
leged and consent- to the granting of the praver thereof. 

JOHN B. N. BERRY. 


State or Maryland, Baltimore City, To wit: 

On this ninth day of September in the year Eighteen Hundred 
and sixty five before the subscriber a Justice of the Peace of the 
State of Maryland in and for said county personally appeared the 
above named J. B. N. Berry and made oath that the matters stated 
in the foregoing answer are true to the best of his knowledge and 
belief. 

ALLEN E. FORRESTER, J. P. 

W. Y. FENDALL, 

Sol’r for D’ft. 


4—1900a 
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State of Maryland, Baltimore City, set: 

I hereby certify, that Allen E. Forrester, Esquire, before whom 
the annexed affidavit was made, and who has thereto subscribed his 
name, was, at the time of so doing, a Justice of the Peace of the State 
of Maryland, in and for the City of Baltimore, duly commissioned 
and sworn. 

In Testimony Whereof, I hereto set my hand and affix the seal 
of the Superior Court of Baltimore City, this 9th day of September 
A. D. 1865. 

[seal.] ALFORD MACE, 

Clerk of the Superior Court of Baltimore City. 


50 To the Supreme Court of the District of Columbia, in Chan¬ 
cery: 


The Answer of Thomas IF. Beiry to the Bill of Complaint of John 

A. Middleton and Others. 


This respondent admits the matters and things in the said bill 
alleged and consents to the granting of the praver thereof. 

THOMAS W. BERRY. 


W. Y. FEXDALL, 

Sol’r for D’f’t. 


State of Maryland, Baltimore City, To wit: 

On this eighth day of September in the year of our Lord Eighteen 
Hundred and sixty five before the subscriber a Justice of the Peace 
of the State of Maryland in and for the said County personally ap¬ 
peared the above named Thomas W. Berry and makes oath that 
the matters and things stated in the foregoing answer are true to the 
best of his knowledge and belief. 

ALLEN E. FORRESTER, J. P. 


State of Maryland, Baltimore City, set: 

I hereby certify, That Allen E. Forrester, Esquire, before whom 
the annexed affidavit was made, and who has thereto subscribed his 
name, was, at the time of so doing, a Justice of the Peace of the 
State of Maryland, in and for the City of Baltimore, duly commis¬ 
sioned and sworn. 

In Testimony Whereof, I hereto set my hand and affix the 
51 seal of the Superior Court of Baltimore City, this eighth day 
of September A. D. 1865. 

[seal.] ALFORD MACE, 

Clerk of the Superior Court of Baltimore City. 
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To the Supreme Court of the District of Columbia, in Chancery: 

The Answer of Zachariah Berry of W. and Elizabeth C. Berry, His 

Wife, to the Bill of Complaint of John A . Middleton and Other's. 

These respondents admit the matters and things alleged in said 
bill and consent to a decree for the sale of the estate of Metropolis 
View and the distribution of the proceeds of sale as prayed; 'and 
having fully answered they pray to be hence dismissed with costs &c. 

ZACHARIAH BERRY of W. 
ELIZABETH C. BERRY. 

WILL Y. FEND ALL, 

Sol’r for D’f’ts. 

State of Maryland, Prince Georges County, To wit: 

Before me the subscriber a Justice of the Peace in and for Prince 
George’s County in the State of Maryland personally appeared this 
seventh day of September 1865 Zachariah Berry of W. and Eliza¬ 
beth C. Berry his wife whose signatures are affixed to the foregoing 
answer & made oath in due form of law that the matters contained 
in said answer are true. 

ABNER T. HOOD, J. P. 

52 Complainants’ Exhibit No. 3. 

In Chancery. No. 500. 

Middleton & al. 

V8. 

Berry & al. 

This cause standing ready for hearing the proceedings were read 
& considered. It is.thereupon this 3d day of October 1865, ordered, 
adjudged and decreed that the real estate in the proceedings men-’ 
tioned, being Metropolis View with the appurtenances, be sold; that 
John A. Middleton & Thomas W. Berry be and they are hereby 
appointed Trustees to make such sale & that the course & manner of 
their proceeding shall be as follows: They shall first file with the 
Clerk of this Court their bond to the United States of America in the 
sum of One hundred & fifty thousand dollars with a surety or sure¬ 
ties to be approved by a Judge of this Court & conditioned for the 
performance of the trust reposed in them by this Decree or which 
may be reposed in them by any future order or decree in the prem¬ 
ises ; they shall then proceed to make sale of said real estate, at public 
auction, being given at least three weeks’ previous notice of the time, 
place and terms of sale by advertisement published in the National 
Intelligencer and such other notice as they may think: proper, which 
terms of sale shall be as follows: One fourth the purchase money 
shall be paid in cash and the balance in three equal instalments 
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payable at six, twelve and eighteen months from the day of sale, 
said deferred payments to bear interest from the day of sale and to 
be secured by the notes of the purchaser endorsed to the satisfaction 
of the Trustees. 

58 And the said Trustees are hereby authorized & empowered 

in their discretion to divide into parcels the said real estate 
and to make sale of said real estate so divided instead of as a whole 
if in their judgment best for the interest of all parties concerned in 
said sale. And as soon as convenient after every such sale or sales, 
the said Trustees shall return to this Court a full & particular ac¬ 
count thereof with an affidavit of the truth thereof & of the fairness 
of such sale or sales, annexed. And on the final ratification of such 
sale or sales & on payment of the whole purchase money & not be¬ 
fore the said Trustees by a good & sufficient deed to be executed & 
acknowledged agreeably to law shall convey to the purchaser or pur¬ 
chasers in fee simple the property to him, her or them sold free clear 
& discharged from all claim of the parties to this cause or any per¬ 
son or persons claiming by from or under them. 

Bv order of the Court. 

t 

Endorsed: 500 Chv. Middleton <fe al. v. Bern 7 & al. Decree for 
sale of Metropolis View—App’g Jno. R. Middleton & Thos. Berry 
Trustees. Filed Oct. 3, 1865, R. J. M., Cl’k. Recorded Eq. M. i 
p. 485. 

54 In the Matter of the Estate of Washington Berry, Deceased. 


To the Honl. the Supreme Court of the District of Columbia, sitting 

in Equity: 

The Petitions of E. Dorsey Johnson and Mary E. L. his wife and 
John B. N. Berry and Rosalie E. Berry, his wife, respectfully showeth 

that by decree of your Honorable Court passed on the — day of-, 

1865, which is made part hereof, John A. Middleton and Thomas W. 
Berry were appointed trustees to sell certain real estate called Me¬ 
tropolis View, lying in Washington County and District of Columbia, 
that your Petitioners are entitled each to a fifth part of said estate 
in right of your petitioners Mary E. L. Johnson and Rosalie E. 
Berry who were children of said Washington Berry deceased. Your 
Petitioners further show that they have families and children to sup¬ 
port and are in need of the money which would be coming to them in 
case of a sale of said real estate as decreed to be sold by this Honorable 
Court, that the same is in their opinion in a neglected and un¬ 
cultivated condition, except a very small part, and your Petitioners 
aver that this is as favorable a season to sell the same as any future 
time would be, but in any event they are advised and charge that 
they are entitled to have the same sold forthwith; or at least to have 
their undivided interests separately ascertained and allotted to them 
by a commission to be issued out of this Honorable Court, so that 
they can control their own property and dispose of it as they please. 

Your Petitioners further show that said decree was passed in 
55 1865 and said trustees have only sold a small part of said 

estate not exceeding thirty six (36) acres, and they decline 
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to sell the residue because as they allege it will produce more 
money if sold at some future time, and therefore they refuse to sell- 
the same unless a majority of the parties entitled will request them 
to do so. All of which your Petitioners are advised and charged* 
are in contravention of their just rights in the premises. 

W heretore your Petitioners pray that the said trustees may be 
ordered to show cause why they do not sell said real estate and in 
the event of your Honorable Court refusing a peremptory order of 
sale as herein is prayed for, then your Petitioners pray that a com¬ 
mission may be issued to divide said “Metropolis View” estate among 
the parties interested. 

BRENT & PHILLIPS, 

For Petitioners. 


State of Maryland, Baltimore City: 

Before the subscriber a Justice of the Peace in and for said city, 
personally appeared this 22nd day of April 1868, E. Dorsey John¬ 
son and John B. N. Berry, two of the above petitioners and made 
oath on the Holy Evangely of Almighty God that the facts stated in 
the above petition are true to the best of their knowledge and be¬ 
lief. 

WM. H. BAYZAND, J. P . 

5 ct. Int. Rev. Stamp. 


56 State of Maryland, Baltimore City , set: 

I hereby certify that William II. Bayzand, Esquire before whom 
the annexed affidavits were made, and who has thereto subscribed 
his name, was, at the time of so doing, a Justice of the Peace of the 
State of Maryland, in and for the City of Baltimore, duly commis¬ 
sioned and sworn. 

In testimony whereof, I hereto set my hand and affix the sale 
of the Superior Court of Baltimore City, this 22nd day of April, 
A. D. 1868. 

[seal.] GEO. ROBINSON, 

Cleric of the Superior Court of Baltimore City. 


Baltimore, April 22, 1868. 

To John J. Middleton and Thomas W. Berry (trustees): 

Gentlemen : Please take notice that on Saturday next the 23rd 
May 1868, at ten o’clock a. m. we shall present the above Petition to 
the Supreme Court of the District of Columbia setting in Equity for 
its action. 

Yrs. truly, 

BRENT & PHILLIPS, 

For Petitioners. 


Service of the above Petition and notice acknowledged this 24, 
April 1868. 

THOS. W. BERRY, Trustee. 
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Endorsed: 500—Equity. E. Dorsey Johnson & M. E. 
Berry et al. vs. Berry <fc Middleton, trustees. Petition of 
E. D. Johnson and others for sale or partition. Filed May 2, 1868, 
ft. J. Meigs, Clerk. 


Jno. A. Middleton et al. 
v. 

Eliza T. Berry et al. 

On consideration of the Petition of E. Dorsey Johnson & others & 
the answer of the trustees thereto, it seems to the Court that the 
prayer of said Petitioners as respects a sale is reasonable & ought to be 
granted, it is thereupon this 2 May 1868, ordered that the said 
trustees proceed to advertise <fc sell the residue of the property men¬ 
tioned in said decree & on the terms therein stated & report all sales 
made by them. 

A. B. OLIN, Justice. 

58 Endorsed: Supreme Court of the District of Columbia. No. 

500, Equity Docket 7. Middleton v. Berry. Order trustees 
to sell balance of property, &c. Eq. M. 3, p. 228. Filed May 2, 
1868. 31. J. Meigs, Clerk.' 


Supreme Court of the District of Columbia. 

No. 500. In Chancery. 

John A. Middleton & al. 
v. 

Eliza T. Berry & al. 

The order passed in the above entitled cause on the 27th of June 
1868. confirming the sales made by John A. Middleton and Thomas 
W. Berry unless cause to the contrary should be shown on or before 
the Third Tuesday of July, having been published as therein di¬ 
rected as appears by the certificate of publication this day filed and 
no cause to the contrary having been shown It is thereupon this 12th 
of October 1868 ordered that the said sales be and they are hereby 
finally and absolutely ratified and confirmed. 

And it is further ordered that said cause be and the same is hereby 
referred to the Auditor of this Court with directions to state 
59 the account of said Trustees with the Trust fund all making 
proper allowances to said Trustees and the balance for dis¬ 
tribution with which said Trustees are chargeable & the order in 
which distribution shall be made. 

By the Court. 

Endorsed: 500, Eq. Doc. 7. Middleton et al. v. Berry et al. 
Order finally ratifying Trustees’ Sale and Reference to Auditor, 
E. M. 3, p. 397. Filed Oct. 12,1868, R, J. Meigs, Clerk. 
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Office of the National Intelligencer, 

Washington, Sept. 4, 1868. 

We hereby certify that the advertisement, of which the annexed is 
a copy, was published in the National Intelligencer weekly for two 
weeks, commencing on the 29th day of June 1868. 

J. R. SYLVESTER, 

For Proprietor. 

60 Supreme Court of the District of Columbia. 

No. 500. In Chancery. 

John A. Middleton et al. 
vs. 

Eliza T. Berry et al. 

Ordered this 27th day of June, 1868, that the sales made and 
reported by John A. Middleton and Thomas W. Berry, trustees for 
the sale of the real estate of Washington Berry, deceased, be ratified 
and confirmed unless cause to the contrary be shown on or before 
the third Tuesday of July next; Provided, a copy of this order be 
inserted in the National Intelligencer once a week for two succes¬ 
sive weeks before said day. The report states the amount of sates 
to be $100,208.59. 

(Signed) A. B. OLIN. 

A true copy. 

R. J. MEIGS, Clerk. 

Eq. No. 500, Docket 7. 

John A. Middleton et al. 
vs. 

Eliza T. Berry et al. 

On the petition of John A. Middleton filed in the above-entitled 
cause It is this 81st day of December, 1869 ordered that the said 
John A. Middleton surviving trustee be and he is hereby authorized 
and empowered to complete the execution of the trusts' of the Decree 
rendered in said cause by the execution acknowledgment and de¬ 
livery of all conveyances which purchasers or their assignees may 
be entitled to demand and receive under the terms of the sales here¬ 
tofore made by said Middleton and his deceased co-trustee Thomas 
W. Berry, and that the conveyances so executed acknowledged and 
delivered by the surviving trustee Middleton shall have the 

61 same force and effect as if made by said Middleton and Berry, 
co-trustees. 

By the Court. 

Endorsed: 500, Eq. Doc. 7. Middleton et al. vs. Berry et al. 
Order of Court on Petition of John A. Middleton. M. 4, p. 886. 
Filed Dec. 81, 1869. R. J. Meigs, Clerk. 
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62 Complainant's Exhibit No. 4. 

Last Will and Testament of Washington Berry, Who Died October 

4 th, 1856. 

“In the name of God Amen. 

I, Washington Berry of Washington County of the District of 
Columbia being in perfect of body and of sound and disposing mind 
memory and understanding considering the certainty of death and 
the uncertainty of the time thereof and being desirous to set-le my 
worldly affairs and thereby be the better prepared to leave this 
world when it shall please God to call me hence do therefore make 
and publish this my last will and testament in manner and form 
following that is to say. 

First,—mid principally I commit my Soul unto the hands of 
Almighty God who gave it and my body to the earth to be desceantly 
burned at the discretion of my executors and after my debts and 
funeral expences have been paid I give devise and bequeath as fol¬ 
lows : 

Item 1st. I give devise and bequeath to my son Washington L. 
Berry his hears and assigns all the lands together with all thear 
hereditaments and appertances of which I may die shzed and 
possessed situated in Washington County Maryland called and 
known by the name of Long Meadows or Spriggs Paradice or by any 
and whatsoever other name any part of the said lands in the said 
County may be known or called" containing 570 acres and 32 perches 
according to the deed from George I. Harry to me, provided the 
said Washington L. Berry and his hears shall before this 

63 devise shall take effect and before he and they shall niter 
possession of the said lands execute ackno-ledge and deliver a 

deed of bargain and sale release and confirmation to my daughters 
jointly to their heirs or assigns of the estate of one half of Bell 
View on the Potomac River which was devised to him the said 
Washington L. Berry by his Grand Father Zachariah Berry and if 
the said Washington L. Berry and his heirs shall refuse to execute 
the said deed or neglect and" delay the same for the space of two 
years then this devise not to take effect and the lands heretofore 
given shall go to and be divided among my daughters living share 
and share alike. 

Item 2nd. I give devise and bequeath to my son Zachariah Berry 
his heirs and assigns the lands and estates called Bell Mont pur¬ 
chased of Richard G Bowie and containing Two hundred and ninety 
acres long in Prince Georges County State of Maryland and also 
and adjoining tract purchased of Edmund B. Duval called Releys 
discovery containing one hundred nineteen con tain’g fo re hundred 
and nine 409—in bouth tracts. Provided the said Zachariah Berry 
and his heirs shall before the devise shall take effect and before he 
and they shall enter into possession of the said lands execute ac¬ 
kno-ledge and deliver a deed of bargain and sale release and con¬ 
formation to my daughters jointly to their hears and assigns of the 
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estate one half called Bell View on the Potomac River which was 
devised to to him the said Zachariah Berry by his Grand Father 
Zachariah Berry and if the said Zachariah Berry and his heirs shall 
refuse to execute the said deed and neglect or delay the same 

64 for the space of two years then this device not to take effect 
and the lands hearinbefore given shall go to and be divided 

among my daughters living at my death share and share alike. 

Item 3rd. I give devise and bequeath to my son Thomas W. 
Berry his heirs and assigns my farm called Blue Planes containing 
five hundred acres including Addison’s Good Will all of which I 
purchased of John Marbury and also one hundred and thirty one 
acres I purchased of Charles B. Hambleton all of which lands lies 
on the Potomac in the District of Columbia and partly in Prince 
Georges County State of Maryland. 

Item. Although I have in the devise hereinbefore made to my 
thre- sons Washington L., Zachariah and Thomas W. Berry used 
words of improtance yet I do hearby expressly annex to the several 
estates so given to them this limitation that if either of them shall 
die without leaving lawful issue that the estate of each one or both 
if more than one shall go to the survivors and survivor his and 
there heirs. 

Item 4th. I give devise and beque-th to my dear wife Eliza T. 
Berry if she should survive me for and during her natural life the 
Homestead estate on which I now reside called Metropolis View, 
con tain’g fore hundred and ten acres also all my stocks in the Cor¬ 
poration of the City of Washington also all my stocks in the debt 
of the State of Maryland, also all and whatsoever other stocks I may 
have at my death in any state or corporation and all rents and all 
the money I may then have on hand or which may be due me on 
bond, bill or notes or otherwise, subject nevertheless the whole and 
every part of the said bequest to my said wife in the first place to 
the proper and comfortable maintanance and education & 

65 support according to thear condition and prospects of my 
five daughters Anna Maria, Eliza Thomas, Amelia Owen, 

Mary Elizabeth Louisa and Rosalie Eugenia Berry so long as they, 
and each of them remain single and unmar-ied and upon their 
mar-iage and birth of issue of each and every of them respectively 
to pay and deliver to such one or more so mar-ied and having issue 
her just, full and equal sixth part of the personal estate so as afore¬ 
said given to my said wife. 

Item 5th. It is my will and deyise that my said homestead shall 
be kept and continued as the home and residence of my daughters 
so long as they shall remain single and unmar-ied. I therefore first 
after the death of my wife will and devise the said estate to my said 
daughters being single and unmar-ied and to the survivors and 
survivor of them so long as they shall be and remain single and 
unmar-ied and on the death or marriage of the last of them then I 
direct that the said estate shall be sold by my executors and the 
proceeds thereof be distributed by my said executors among my 
daughters living at my death and their children and descendants 
(per stirpes) and I hereby reserve to my heirs the family va-lt and 
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burial ground embracing half and acre of ground and having the 
said vault as a centre and on such sale as aforesaid by my executors 
I earnestly enjoin on my sons or some of there sons to purchase the 
said homeste-d that it may be kept in the family. • 

Item 6th. I direct that my executors shall divide and dis- 

66 tribute all the rest residue and remainder of my personal 
estate among my children at my death and the descendants 

of such as may have died during my life to take a parent’s part. 

Item 7th. If any one or more of my devisees or legatees herein¬ 
before named shall institute any action at law or in chancery to set 
aside this my solemn and deliberate disposition of my property, I 
hearby revoke and make void every devise and bequest to such 
person or persons or through or by means of which they would 
otherwise derive any benefit or advantage hereinbefore made and 
I give to such person and persons each and every of them the sum 
of one hundred dollars to be paid to him her or them by my execu¬ 
tors in full of all the interest claim or demand which he she or they 
might otherwise have upon any part of my estate by reason of any 
matter or thing hereinbefore contained so of his her or there being 
entitled as heir or heirs distributor or distributors to any part thereof. 
And I will and devise beque-tli and direct that the interest or estate 
which shall or may have been given heretofore to such person or 
persons so contesting the validity of this will or any part thereof or 
which he she or they may or might otherwise deem by reason of 
any matter or thing hereinbefore contained shall fall into the gen¬ 
eral residue of my estate and be divided and distributed among my 
heii*s and distributees excluding therefrom him her or them who 
shall have instituted such suit or action. 

Finc-ly I appoint Eliza T. Berry my wife and my son W. L. 
Berry my executor- of this my last will and testament and Trustees 
of my estate. 

67 In testimony whereof I have hear/nto set my hand and 
seal this twenty-eighth day of July in the year of our Lord 

eighteen hundred and fifty two 1852. 

WASHINGTON BERRY, [seal.] 

Sealed signed and delivered and Published by Washington Berry 
in our presence being his last will and testament who herein sign our 
names as witnesses—our hands and seals. 

JOHN R. MITCHELL. [seal.] 

WM. S. MITCHELL. [seal.] 

E. BARTON GRUNWELL. [seal.] 
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68 : Order of Publication. • . j 

‘ 1 Filed July 8, 1907. ; 

In the Supreme Court of the District of Columbia. 

In Equity. No. 27071. 

H. P. Sanders, Complainant, i > 

vs. 

Alexander D. Johnson et al., Defendants. 

The object of this suit is to remove cloud from complainant’s title 
to Lots Five (5), Six (6), Seven (7), Eighteen (18) and Nineteen 
(19), in the subdivision of a tract of land known as Metropolis View, 
made by John A. Middleton and Thomas W. Berry, Trustees, more 
particularly described in complainant’s bill. 

On motion of the complainant, it is this 8th day of July A. D. 
1907, ordered that the defendants, Washington L. Berry, Tieman 
B. Berry, William F. Berry, Thomas C. Berry, Maria Hughes Ken¬ 
nedy, Adelaide Savage Mealey, Lillie C. Borne, Henry A. Berry, 
Edward L. Berry and Martha A. Berry, cause their appearance to 
be entered herein, on or before the fortieth day, exclusive of Sun¬ 
days and legal holidays, occurring after the day of the first publica¬ 
tion of this order; otherwise the case will be proceeded with as in 
case of default. 

• 

Let the above order be published once a week, for three successive 
weeks, in the Washington Law Reporter, and the Evening Star 
newspaper. 

By the Court:— 

WRIGHT. 


69 Decree Pro Oonfesso. 

Filed October 7, 1907. 

In the Supreme Court of the District of Columbia. 

No. 27071. In Equity. 

Henry P. Sanders, Complainant, 

vs. 

Alexander D. Johnson et al.. Defendants. 

Due publication of the order passed in this cause on the 8th day 
of July, 1907, having been made, and the defendants in said cause, 
Washington L. Berry, Tiernan B. Berry, William F. Berry, Thomas 
C. Berry, Maria Hughes Kennedy, Adelaide Savage Mealey, Lillie 
C. Bowie, Henry A. Berry, Edward L. Berry, and Martha A. Berry, 
not having entered their appearance herein, it is this 7th day of 








m 


ALEXANDER D. JOHNSON ET AL. VS. 


October, A. D. 1907, ordered that the bill of complaint be, and the 
same hereby is, taken for confessed as to said defendants. 

ASHLEY M. GOULD, Justice. 

70 Proof of Publication. 

Filed October 7, 1907. 

In the Supreme Court of the District of Columbia this 2 day of 

August, 1907. 

Equity. No. 27071, Docket No. —. 

II. P. Sanders 
vs. 

Alexander D. Johnson et al. 

Affidavit. 

District of Columbia, To wit: 

Personalty appeared before me, a Notary Public in and for the said 
District, M. W. Moore, well known to me to be the Manager of “The 
Washington Law Reporter/’ a weekly newspaper printed and pub¬ 
lished in the City of Washington and District aforesaid, and made 
oath in due form of law that the annexed notice was published in 
said weekly newspaper at the times mentioned in the Certificate 
opposite hereto. 

Witness my hand and official seal this 2 day of August 1907. 
[notarial seal.] ALFRED D. SMITH, 

Notary Public , D. €. 

71 Copy of Notice. 

B. F. Leighton, Solicitor. 

In the Supreme Court of the District of Columbia 

In Equity. No. 27071. 

II. P. Sanders, Complainant, 
vs. 

Alexander D. Johnson et al.. Defendants. 

The object of this suit is to remove cloud from complainant’s 
title to lots five (5), six (6), seven (7), eighteen (18), and nine¬ 
teen (19), in the subdivision of a tract of land known as Metropolis 
View, made by John A. Middleton and Thomas W. Berry, trustees, 
more particularly described in complainant’s bill. On motion of 
the complainant, it is this 8th day of July, A. D. 1907, ordered that 
the defendants, Washington L. Berry, Tieman B. Berry, William F. 
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Berry, Thomas C. Berry, Maria Hughes Kennedy, Adelaide Savage 
Mealey, Lillie C. Bowie, Henry A. Berry, Edward L. Berry, and 
Martha A. Berry, cause their appearance to be entered herein, on or 
before the fortieth day, exclusive of Sundays and legal holidays, 
occurring after the day of the first publication of this order; other¬ 
wise the case will be proceeded with as in case of default. 

By the Court: 

[seal.] WRIGHT. 


A true copy. 
Test: 


J. R. YOUNG, Clerk, 
By F. W. SMITH, 

Ass’t Clerk. 
28—3t. 


72 I hereby certify that the foregoing Legal Notice was 

printed and published in the regular issues of “The Washing¬ 
ton Law Reporter,” a weekly newspaper, bearing date July 12-19-26- 


M. W. MOORE, 

Gen. Manager of The Law Reporter Co. 

of Washington City. 


Proof of Publication. 

Filed October 7, 1907. 

City of Washington, Distnct of Columbia, ss: 

Personally appeared before me, Cornelius Eckhardt, a Notary Pub¬ 
lic in and for the City and District aforesaid, J. Whit Herron, who, 
being duly sworn according to law, on oath says that he is the Agent 
and Business Manager of The Evening Star, a daily newspaper Pub¬ 
lished in this City of Washington, District of Columbia, and that the 
advertisement, of which the annexed is a true copy, was published 
in said newspaper three times, on the following dates: July 9, 16 & 
23, 1907 at a cost of Six and 90/100 ($6.90) Dollars. 

J. WHIT. HERRON. 

Sworn to and subscribed before me this twenty-fourth day of July, 
A. D. one thousand nine hundred and seven. 

[notarial seal.] CORNELIUS ECKHARDT, 

Notary Public , 
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In the Supreme Court of the District of Columbia. 

In Equity.’ No. 27071. 

II. P. Sanders, Complainant, 
vs. 

Alexander D. Johnson et al., Defendants. 


The object of this suit is to remove cloud from complainant’s title 
to lots five (5), six (6), seven (7), eighteen (18) and nineteen (19), 
in the subdivision of a tract of land known as Metropolis View, 
made by John A. Middleton and Thomas W. Berry, trustees, more 
particularly described in complainant’s bill. On motion of the com¬ 
plainant, it is this 8th day of July, A. D. 1907, ordered that the 
defendants, Washington L. Berry, Tiernan B. Berry, William F. 
Berry, Thomas C. Berry, Maria Hughes Kennedy, Adelaide Savage 
Mealey, Lillie C. Bowie, Henry A. Berry, Edward L. Berry, and 
Martha A. Berry, cause their appearance to be entered herein, on or 
before the fortieth day, exclusive of Sundays and legal holidays, oc¬ 
curring after the day of the first publication of this order; otherwise 
the case will be proceeded with as in case of default. 

By the Court: 

[seal.] WRIGHT. 


A true copy. 

Test* 

J. R. YOUNG, Clerk, 

By F. W. SMITH, Ass’t Clerk. 

jy 9-law. 3w. 


74 Affidavit as to Mailing Copies of Order of Publication. 

Filed October 7, 1907. 

In the Supreme Court of the District of Columbia. 

No. 27071. In Equity. 

Henry P. Sanders, Complainant, 

V8. 

Alexander D. Johnson et al.. Defendants. 

District of Columbia, ss: 

Benjamin F. Leighton, being first duly sworn according to law, 
deposes and says that he is a citizen of the United States and a resi¬ 
dent of the District of Columbia, a member of the Bar of this Court 
and the solicitor for the complainant in this cause; that on the 16th 
day of July, 1907, he mailed, postpaid, directed to their last known 
places of address, a copy of the order of publication passed in this 
cause on July 8th, 1907, as published in the Washington Law Re- • 
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porter and the Evening Star, to the following named defendants: 
Washington L. Berry, Tiernan B. Berry, \tilliam F. Berry, Thomas 
C. Berry, Maria Hughes Kennedy, Adelaide Savage Mealey, Lillie C. 
Bowie, Henry A. Berry, Edward L. Berry, and Martha A. Berry. 
Further affiant saith not. 

BENJ. F. LEIGHTON. 

Subscribed and sworn to before me this 7" day of October, A. D. 
1907, 

J. R. YOUNG, CVk, 

By F. E. CUNNINGHAM, Ass’t CVk. 


75 Joint and Several Answer of the First Fourteen Defendants. 

Filed November 12, 1907. 

In the Supreme Court of the District of Columbia. 

No. 27071. Equity. 

Henry P. Sanders, Complainant, 

vs. 

Alexander D. Johnson et al v Defendants. 

Joint and several answer of the defendants, Alexander D. Johnson, 
Elise Thomas Berry, Louise Y. B. Duvall, Imogene Berry Tub- 
man, Eugene Benton Berry, John H. Berry, Claude Nathaniel 
Berry, Leila T. Berry, Frederick B. Berry, Albert L. Berry, John 
A. Middleton, David L. Middleton, Washington B. Middleton 
and Thomas W. B. Middleton, to the bill of complaint of the above 
named complainant. 

For answer to said bill of complaint these defendants say: 

1. They admit that the complainant is a citizen of the United 
States and a resident of the District of Columbia., and brings this 
suit in his own right. They deny that the title to the real estate de¬ 
scribed in said bill is vested in the complainant in fee simple, or 
otherwise, and they deny that the claims and pretensions of these de¬ 
fendants set forth in suit in equity in this court No. 26,464, are 
unfounded or invalid. 

2. They admit the averments of the second paragraph of 

76 said bill of complaint as to the residence of all the defendants 
in this case, and they admit that all the defendants are over 

twenty-one years of age. 

3. These defendants deny that the complainant is seized in his 
demesne as of fee in the lots and parcels of land described in the 
third paragraph of the bill of complaint, or any of them, and they 
aver on the contrary that these defendants are the legal or equitable 
owners in fee of all of said real estate, and that if the complainant has 
any interest at all therein, which these defendants do not admit, it is 
a naked legal title. They admit that a deed from Lydia M. Ed- 
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monels to the complainant was ma^e as averred in the third para¬ 
graph of said bill of complaint ; and that said deed was duly recorded 
and delivered to the grantee, as averred in said paragraph. They 
admit that the land described in said deed is part of a larger tract 
of land in the District of Columbia, heretofore generally known as 
Metropolis View; that that tract contained about four hundred 
and ten acres of land; that at the time of the death of Washington 
Berry in the year 1850 said tract known as Metropolis View was 
owned in fee simple by said Washington Berry, and was occupied 
by him as a home, and had been so owned and occupied by him for 
a long time prior to the year 1856, and before July 28th, 1852, the 
date of the last will and testament of said Washington Berry, here¬ 
inafter referred to; that at the date of said will said Washington 
Berry had five daughters, all of whom are named in said will and all 
of whom at the date of said will were unmarried, and all of 

77 whom, except Anna Maria, were unmarried when said Wash¬ 
ington Berry died; and that although said Anna Maria was 

married at the time of the death of said Washington Berry she had 
not then had born unto her any child. In other words, these de¬ 
fendants admit that when Washington Berry died he had no grand¬ 
children born to him by any of his daughters. 

4. These defendants are advised that the averments of paragraph 
four of said bill of complaint as to the proceedings in equity cause 
No. 500 in this court are substantially correct. But as there is an¬ 
nexed to said bill of complaint as a part thereof an exhibit which is 
a correct copy of all the material papers and entries in said equity 
cause No. 500, these defendants prefer to refer to the same as show¬ 
ing fully and completely all that is material to be known in this 
case as to the proceedings in that case. 

These defendants in this connection aver that their respective 
parentage and their respective dates of birth are as follows:— 

Children of Anna Maria Berry, and her husband, John A. Mid¬ 
dleton : 

John A. Middleton, Born February 12, 1857. 

David L. Middleton, born November 4th, 1867. 

Washington B. Middleton, born November 4, 1867. 

Thomas W. B. Middleton, born October 6, 1870. 

Children of Amelia Owen Berrv, and her husband Allen Lucien 
Berry: 

Leila Thomas Berry, born June 30th, 1861. 

Albert L. Berry, born February 13th, 1863. 

78 Frederick B. Berry, born January 19th, 1876. 

Child of Mary E. Berry, and her husband, E. Dorsey 

Johnson: 

Alexander D. Johnson, born June 23rd, 1867. 

Children of Rosalie E. Berry, and her husband, John B. N. Berry: 

John H. Berry, born October 14th, 1866. 

Elise Thomas Berry, born November 26, 1868. 

Louise Y. B. Duvall, born November 9, 1870. 

Imogene Berry Tubman, born August 21st, 1873. 

Eugene Benton Berry, bom January 20th, 1876. 
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Claude Nathaniel Berry, bom March 1st, 1878. ‘ 

These defendants aver that the bill of complaint in said Equity 
cause No. 500 was filed in this court on the 28th day of August, 
1865; that on that date the defendants, John A. Middleton, Leila 
Thomas Berry and Albert L. Berry, were living, and they further 
aver that the defendants were born before the sale of lots in said 
Metropolis View by the Trustees appointed in said Equity cause No. 
500 was completed. 

These defendants are advised and aver that since none of these 
defendants who were born before said equity proceeding No. 500 
was instituted were made parties thereto, and since these defendants 
bom and unborn at that time were not in any wise represented in 
the proceedings in said Equity cause No. 500, neither the decree 
made in said last mentioned cause, nor any sale made in pursuance 
of said decree, is of any effect, as against these defendants or any of 
them. 

79 These defendants admit that said Metropolis View was 
subdivided by the Trustees appointed in said equity cause 

No. 500, and that all the lots in said subdivision were sold by said 
Trustees, as averred in the fourth paragraph of the bill of complaint 
in this case, and that the proceeds after deducting proper expenses 
were paid to the said five daughters of said Washington Berry. 

5. Answering the averments of the fifth paragraph of the bill of 
complaint, these defendants are advised that they are wholly imma¬ 
terial in this case, inasmuch as whether they are true or not the 
rights of these defendants must be determined by the true construc¬ 
tion of the will of Washington Berry, which is not, and cannot be 
affected by any of the matters referred to in said paragraph. These 
defendants therefore as to said paragraph will claim the same ad¬ 
vantage at the final hearing of this case as if they had specially de¬ 
murred thereto. Answering, however, the averments of said para¬ 
graph five, these defendants on information and belief admit the 
averments thereof relating to the subdivision of said Metropolis View 
and the sales made of separate parcels therein. Whether the inter¬ 
mediate transactions and conveyances affecting said transactions are 
numbered by the thousands, these defendants have no means of de¬ 
termining, and if the averment of the bill of complaint in that 
regard is deemed to be material, these defendants call for strict proof 
thereof. 

On information and belief these defendants deny that since the 
lots in said subdivision were sold in said equity proceeding 

80 No. 500, the titles based upon such sales have been passed 
and approved without a question by all lawyears and title 

companies engaged in examining and passing titles. 

As to the remaining averments of paragraph five, these defend¬ 
ants have no knowledge or information, except what is contained in 
the averments of said paragraph, but for the purposes of this case, 
and for no other purpose whatsoever, they are willing to, and hereby 
do, admit that they are true. 

6. These defendants admit that the averments of the sixth para- 
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inonds to the complainant was ma^e as averred in the third para¬ 
graph of said bill of complaint ; and that said deed was duly recorded 
and delivered to the grantee, as averred in said paragraph. They 
admit that the land described in said deed is part of a larger tract 
of land in the District of Columbia, heretofore generally known as 
Metropolis View; that that tract contained about four hundred 
and ten acres of landthat at the time of the death of Washington 
Berry in the year 1850 said tract known as Metropolis View was 
owned in fee simple by said Washington Berry, and was occupied 
by him as a home, and had been so owned and occupied by him for 
a long time prior to the year 1856, and before July 28th, 1852, the 
date of the last will and testament of said Washington Berry, here¬ 
inafter referred to; that at the date of said will said Washington 
Berry had live daughters, all of whom are named in said will and all 
of whom at the date of said will were unmarried, and all of 

77 whom, except Anna Maria, were unmarried when said Wash¬ 
ington Berry died; and that although said Anna Maria was 

married at the time of the death of said Washington Berry she had 
not then had born unto her any child. In other words, these de¬ 
fendants admit that when Washington Berry died he had no grand¬ 
children born to him by any of his daughters. 

4. These defendants are advised that the averments of paragraph 
four of said bill of complaint as to the proceedings in equity cause 
No. 500 in this court are substantially correct. But as there is an¬ 
nexed to said bill of complaint as a part thereof an exhibit which is 
a correct copy of all the material papers and entries in said equity 
cause No. 500, these defendants prefer to refer to the same as show¬ 
ing fully and completely all that is material to be known in this 
case as to the proceedings in that case. 

These defendants in this connection aver that their respective 
parentage and their respective dates of birth are as follows:— 

Children of Anna Maria Berry, and her husband, John A. Mid¬ 
dleton : 

John A. Middleton, Born February 12, 1857. 

David L. Middleton, born November 4th, 1867. 

Washington B. Middleton, born November 4, 1867. 

Thomas W. B. Middleton, bom October 6, 1870. 

Children of Amelia Owen Berry, and her husband Allen Lucien 
Berry: 

Leila Thomas Berry, born June 30th, 1861. 

Albert L. Berry, born February 13th, 1863. 

78 Frederick B. Berry, born January 19th, 1876. 

Child of Mary E. Berry, and her husband, E. Dorsey 

Johnson: 

Alexander D. Johnson, born June 23rd, 1867. 

Children of Rosalie E. Berry, and her husband, John B. N. Berry: 

John H. Berry, born October 14th, 1866. 

Elise Thomas Berry, born November 26, 1868. 

Louise Y. B. Duvall, born November 9, 1870. 

Imogene Berry Tubman, born August 21st, 1873. 

Eugene Benton Berry, born January 20th, 1876. 
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Claude Nathaniel Berry, bom March 1st, 1878. ’ 

These defendants aver that the bill of complaint in said Equity 
cause No. 500 was filed in this court on the 28th day of August, 
1865; that on that date the defendants, John A. Middleton, Leila 
Thomas Berry and Albert L. Berry, were living, and they further 
aver that the defendants were born before the sale of lots in said 
Metropolis View by the Trustees appointed in said Equity cause No. 
500 was completed. 

These defendants are advised and aver that since none of these 
defendants who were born before said equity proceeding No. 500 
was instituted were made parties thereto, and since these defendants 
born and unborn at that time were not in any wise represented in 
the proceedings in said Equity cause No. 500, neither the decree 
made in said last mentioned cause, nor any sale made in pursuance 
of said decree, is of any effect as against these defendants or any of 
them. 

79 These defendants admit that said Metropolis View was 
subdivided by the Trustees appointed in said equity cause 

No. 500, and that all the lots in said subdivision were sold by said 
Trustees, as averred in the fourth paragraph of the bill of complaint 
in this case, and that the proceeds after deducting proper expenses 
were paid to the said five daughters of said Washington Berry. 

5. Answering the averments of the fifth paragraph of the bill of 
complaint, these defendants are advised that they are wholly imma¬ 
terial in this case, inasmuch as whether they are true or not the 
rights of these defendants must be determined by the true construc¬ 
tion of the wall of Washington Berry, which is not, and cannot be 
affected by any of the matters referred to in said paragraph. These 
defendants therefore as to said paragraph will claim the same ad¬ 
vantage at the final hearing of this case as if they had specially de¬ 
murred thereto. Answering, however, the averments of said para¬ 
graph five, these defendants on information and belief admit the 
averments thereof relating to the subdivision of said Metropolis View 
and the sales made of separate parcels therein. Whether the inter¬ 
mediate transactions and conveyances affecting said transactions are 
numbered by the thousands, these defendants have no means of de¬ 
termining, and if the averment of the bill of complaint in that 
regard is deemed to be material, these defendants call for strict proof 
thereof. 

On information and belief these defendants deny that since the 
lots in said subdivision were sold in said equity proceeding 

80 No. 500, the titles based upon such sales have been passed 
and approved without a question by all lawyears and title 

companies engaged in examining and passing titles. 

As to the remaining averments of paragraph five, these defend¬ 
ants have no knowledge or information, except what is contained in 
the averments of said paragraph, but for the purposes of this case, 
and for no other purpose whatsoever, they are willing to, and hereby 
do, admit that they are true. 

6. These defendants admit that the averments of the sixth para- 
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graph of said bill of complaint relating to the proceedings in Equity 
cause No,. 26,464 in this court are substantially correct. 

7. As to the averments of the seventh paragraph of the bill of 
complaint in this case, these defendants are advised and aver that 
upon the proper interpretation of said will of said Washington 
Berry, they are the legal or equitable owners in fee of the real estate 
which in the third paragraph of the bill of complaint in this case 
the complainant claims to own; and that the proceedings in said 
equity cause No. 500, and the conveyance made by the Trustees in 
said cause did not and do not in any wise affect the said title and 
ownership of these defendants in said land. These defendants 
admit that the complainant, and those under whom he claims by 
title derived mediately or immediately from the Trustees appointed 
in said Equity cause No. 500, has been in actual, open, and notori¬ 
ous possession of said last mentioned real estate for more than twenty 
years, and for probably thirty-five years. They admit that if 

81 the complainant has any interest in said real estate under the 
will of said Washington Berry that such possession has been 

adverse as to them, but being otherwise advised, they aver that such 
possession was not in fact adverse as to them until May, 1903, be¬ 
cause while they have a legal or equitable interest in fee simple in 
said lands under said will, they had no right of entry as to said real 
estate until May, 1903, when said Eliza T. Berry, the last survivor 
of said five daughters of said Washington Berry died, never having 
been married. They admit that they did not themselves assert any 
interest or title in or to any part of said Metropolis View until after 
the death of Eliza Thomas Berry, which occurred in the month of 
May, 1903. They aver that said Eliza Thomas Berry was the last 
surviving daughter of said Washington Berry, and that she never 
married. 

They admit that as the children of the other four daughters of 
said Washington Berry they claim, and have asserted and intend to 
assert-, that they are the legal or equitable owners in fee of the land 
which in their bill of complaint in this cause the complainant claims 
to own, and to the whole of Metropolis View. They admit that their 
claim thus made, and as asserted in said Equity cause No. 26,464, 
constitutes a cloud upon the title of the complainant to the said 
land (if the complainant has any such title, which these defendants 
deny), and that the complainant is thereby prevented from dis¬ 
posing of the property by sale or by incumbrance, and that exam¬ 
iners of title are prevented from passing the title of said property 
without mentioning said cause. They admit that the value 

82 of the land described in paragraph three of the bill of com¬ 
plaint in this case is over $5,000. And they further aver 

that the only reason that the trustees appointed in said case in Equity 
No. 26,464, did not proceed at once after their appointment to sell 
said tract called Metropolis View was that several of the persons 
claiming parts of said tract adversely to these defendants were, and 
for a long time continued to be. engaged in person, or through their 
respective counsel, in negotiation with the counsel for these defend¬ 
ants looking to the bringing of a test suit or suits to decide once and 
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for all, and with as little expense and delay as possible, the proper 
construction of that paragraph of the will of said Washington Berry 
under which these defendants claim title to the said Metropolis View. 

8. These defendants being so advised, again deny that the effect 
of said will of said Washington Berry was to vest in his daughters 
the absolute interest in the proceeds of sale of the land included in. 
Metropolis View, and deny that said daughters or any of them 
had the right to have advanced the time for selling and distributing 
the proceeds under the terms of the will of Washington Berry. 
They are further advised, and deny that the decided cases men¬ 
tioned or referred to in the eighth paragraph of said bill of com¬ 
plaint establish beyond question or otherwise the validity of any 
of the titles derived through or from the aforesaid equity cause 
No. 500. 

These defendants admit that if the contention of the complainant 
in this case as to the proper construction of said paragraph 
83 of said will is correct, he is without any adequate remedy at 
law, and is entitled to the relief which he seeks. 

And having fully answered these defendants pray to be hence dis¬ 
missed with their reasonable costs in this behalf most unjustly in¬ 
curred. 


ALEXANDER D. JOHNSON, 

ELISE THOMAS BERRY, 

LOUISE Y. B. DUVALL, 

IMOGENE BERRY TUBMAN, 
EUGENE BENTON BERRY, 

JOHN II. BERRY, 

CLAUDE NATHANIEL BERRY, 
LEILA T. BERRY, 

FREDERICK B. BERRY, 

ALBERT L. BERRY, 

JOHN A. MIDDLETON, 

DAVID L. MIDDLETON, 
WASHINGTON B. MIDDLETON, 
THOMAS W. B. MIDDLETON, 

By A. S. WORTHINGTON, 

Their Attorney. 


A. S. WORTHINGTON, 

Solicitor for Defendants Named in Foregoing Answer. 


84 Replication. 

Filed November 12,1907. 

In the Supreme Court of the District of Columbia. 

No. 27071. In Equity. 

Henry P. Sanders, Complainant, 

; vs. 

Alexander D. Johnson et al.. Defendants. 

The complainant hereby joins issue with the defendants Alex¬ 
ander D. Johnson, Elise Thomas Berry, Louise Y. B. Duvall, Imo- 
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gene Berry Tubman, Eugene Benton Berry, John H. Berry, Claude 
Nathaniel Berry, Leila T. Berry, Frederick B. Berry, Albert L. 
Berry, John A. Middleton, David L. Middleton, Washington B. 
Middleton and Thomas W. B. Middleton. 

B. F. LEIGHTON, 
Solicitor for Complainant. 


85 Testimony on Behalf of Complainant. 

Filed December 4, 1907. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 27071. 

Henry P. Sanders 

vs. 

Alexander D. Johnson et al. 

Washington, D. C., November 22,1907—2:30 o’clock p. m. 

Met pursuant to agreement at the office of B. F. Leighton, Co¬ 
lumbian Building, Washington, D. C. 

Present on behalf of the complainant, Mr. Leighton. 

Present on behalf of the defendants, Mr. Worthington. 

Mr. Leighton: I offer in evidence all of the exhibits attached to 
the bill of complaint, and all of the papers and proceedings of every 
kind following the bill and attached to it, as follows: 

1. A deed dated December 15, 1905, from Lydia M. Edmonds to 
Henry P. Sanders, recorded May 15, 1906, in Liber No. 2957, 
Folio 1, et seq. 

2. A copy of the bill in equity cause No. 500 in The Supreme 
Court of the District of Columbia, of John A. Middleton et al. vs. 
Eliza Thomas Berry et al. 

3. A copy of the last will and testament of Washington Berry. 

4. The answer of Eliza Thomas Berry, in equity cause No. 

86 500 in the Supreme Court of the District of Columbia. 

5. The order of September 19th, 1864, in Chancery cause 
No. 500 in the Supreme Court of the District of Columbia. 

6. The report of William Bedin, the auditor, in equity cause No. 
500, in the Supreme Court of the District of Columbia. 

7. The deposition of John A. Middleton and Erasmus I. Middle- 
ton, in the same cause. 

8. The answer of Washington L. Berry and Adelaide Berry, his 
wife, in the same cause. 

9. The answer of Rosalie Eugenia Berry. 

10. The answer of John B. N. Berry, in the same cause. 

11. The answer of Thomas W. Berry. 

12. The answer of Zachariah Berry, of W. and Elizabeth C. 

Berry, his wife, in the same cause. < 

13. The decree of October 3, 1865, in equity cause No. 500. 
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• 14. The petition of E. Dorsey Johnson and Mary E. L. } his wife, 
and John B. N. Berry and Rosalie E. Berry, his wife, in the same 
cause. 

15. The order of May 2, 1868 on that petition, directing the trus¬ 
tee to sell the residue of the property mentioned in the original 
decree. 

16. The order of October 12, 1868, confirming sales made by 
John A. Middleton and Thomas W. Berry. 

87 17. The certificate of J. R. Sylvester of publication of 
advertisement in the National Intelligencer. 

18. The order of December 31, 1869 authorizing John A. Mid¬ 
dleton, surviving trustee, to complete the execution of the trusts 
of the original decree. 

It is agreed that the foregoing papers contain all the proceedings 
in said Equity cause No. 500, so far as they are pertinent or mate¬ 
rial in this cause; and that none of the children of any of the 
daughters of said Washington Berry were made parties to said pro¬ 
ceedings or were in any wise represented in said cause, unless the 
proceedings hereinabove put in evidence constitute, in legal effect 
a representation of them. 

John D. Coughlin, a witness of lawful age, called by and on be¬ 
half of the complainant, having been first duly sworn, is examined 

By Mr. Leighton: 

Q. State your full name, your residence and occupation? A. 
My name is John I). Coughlin. I am Vice-President of the Colum¬ 
bia Title Insurance Company. 

Q. Since when? A. Since 1902. 

Q. Is that the date of the organization of the company? A. It 
is the date of the joint arrangement between the Real Estate and 
the Columbia Title Insurance Companies. Prior to that 

88 time I was secretary of the Columbia Title Insurance Com¬ 
pany. 

Q, From what time? A. From its organization in 1887. 

Q. What were your duties as such officers? A. As manager—and 
I also examined titles. 

Q. Are you a member of the Bar? A. I am a member of the 
Bar. 

Q. Since w T hen? A. Since 1878. . 

Q. Have you or not made a specialty of real estate law? A. I 
do not know that I have specialized very much; but my line of work 
has been in that direction. 

Q. Since you have been a member of the Bar? A. Certainly, 
since my connection with the company. 

Q. State whether or not you are familiar with the tract of land 
known as Metropolis View, that is described in this bill? A. Yes 
sir. 

Q. You may give, in a general way, its outlines. A. It starts at 
the northeast corner of the Bunker Hill road, seven or eight hun¬ 
dred feet, I should say, from University station, running thence to 
the corner of a tract owned by the Associated Professors of St. Mary’s 


\ 
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Seminary and runs westerly along the Bunker Hill road down to 
Glenwood Cemetery Road, and then southerly along the cemetery 
road passing Edgewood and on to the north line of the German Ceme¬ 
tery. It then runs southeasterly along the north line of the 

89 German Cemetery to the west line of what is now Center 
Eckington, and then southerly again to the north line of 

Eekington proper; thence east with the north line of Eckington 
proper crossing the railroad to the southeast corner of the old Wales 
Hubbard tract, now owned by the Baltimore & Ohio Railroad; 
thence northerly, passing between the two tracts of the Harmony 
Cemetery, to the southeast corner of Dennison’s and Reed’s sub¬ 
division; then eastward to the boundary line of the sub known as 
South Brookland; thence it follows the outlines of South Brook- 
land and Brookland proper until it crosses the railroad, and then fol¬ 
lows the outline of what was known as West Brookland Park, to the _ 
beginning. 

Q. State whether or not the land embraced within this tract is 
subdivided generally? 

Mr. Worthington: I object to that as being immaterial to the 
issues in this cause. 

A. It is partially subdivided. 

Q. To what extent; what number of lots, approximately, is this 
tract divided into? 

Mr. Worthington: May it be understood that my objection ap¬ 
plies to all questions you may ask of this witness or any other on 
the question of the subdivision of Metropolis View into lots or 
parcels. 

Mr. Leighton: Yes. 

A. There is a subdivision of Edgewood, containing about eight 
blocks; one of center Eckington, containing I think about eight 
blocks; one of Dennison and Reed’s subdivision that contains about 
sixty lots; one of the Maguire tract which is partially sub- 

90 divided; and a number of lots that are not subdivided have 
been sold off from the tract. In all I should say there were 

about seven hundred parcels, probably. ..... 

Q. What is the usual size of those lots in the subdivisions that 
have been made? A. The subdivisions have been made into about 
ordinary building lots of twenty-five by the depth of one hundred 
or one hundred and twenty to one hundred and fifty feet, and pos¬ 
sibly sometimes with a wider front. 

Q. Are there any large holdings still remaining in the area men¬ 
tioned? A. Quito a number. There is the Sanders property, just 
north of Edgewood, and the Stewart lots. The Saint Vincent 

Orphan Asylum has quite a holding. * OA 

Q. How much has it? A. I do not know; but possibly 25 or dU 

acres, I should take it. . _ Tx • i * j 

Q. Is the Asylum itself located on this tract? A. It is located 

there. There are some buildings along the Bunker Hill road front. 
There is quite a large stone building erected for some college, I think 
of a Dominican order. 
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Q. State whether or not any or what portion of the territory has 
been built up with private residences? 

Mr. Worthington : I object to any questions relating to the im¬ 
provements on the Metropolis View tract, outside of the particular 
tract involved in this suit, as being immaterial. 

A. I have but little acquaintance with the buildings there 

91 other than those I have mentioned, which strike the eye in 
going by there, or which may have been brought personally to 

my attention in some way.' There are a number of scattered houses 
which I can see from the train, on the property. 

Q. The number of them you do not know? A. I could not tell. 

Q, Taking the whole tract together, how many different hold¬ 
ings are there? 

Mr. Worthington: I object to the question on the ground that 
any interest in that property which the people I represent may have 
is not to be affected by the number of people claiming adversely to 
them. 

A. From glancing at the assessment books- 

Mr. Worthington: I object to the assessment books being used 
as evidence, on the ground that it is res inter alios acta. 

By Mr. Leighton: 

Q. You may answer the question. A. I should say about one 
hundred and seventy-five or thereabouts. 

Q. State whether or not you have had occasion, or the Real Estate 
Title Insurance Company and the Columbia Title Insurance Com¬ 
pany has had occasion to examine the title to the property situated 
within Metropolis View, and derived through the will of Washington 
Berry, and equity proceeding No. 500 in the Supreme Court of the 
District of Columbia? A. The Columbia Title Insurance 

92 Company has made several examinations in that tract. 

Q, Several examinations before the two companies united? 

A. Yes. 

Q. Have they made any examinations since the companies have 
been together? A. We have made quite a number since they came 
together, in 1902. 

Q. What do they report as to these titles? 

Mr. Worthington: I object to that on the ground that the 
rights of the defendants whom I represent in this case are not to be, 
in the slightest degree, affected by what any lawyer or real estate 
title company may think, and to any testimony with reference to 
proceedings in their offices of which my clients had no notice and in 
which they took no part. 

A. We have always passed those titles. 

Q. Can you state how many titles have been passed through the 
Columbia Title Insurance Company since its organization, which 
have been certified as good? 

Mr. Worthington: Will you agree that my last objection may 
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apply to all evidence in this line which may be given by this wit¬ 
ness or any other? 

Mr. Leighton: Certainly. 

Mr. Worthington : Then I will not repeat it. 

A. The full examinations, prior to 1902, would possibly number 
about twenty. 

Q. And how many since then? A. Since 1902 there have 

93 been probably about the same number, or a little greater 
number. 

Q. Can you state what the company certified in those cases, as to 
what the result of the examination was? A. They have always cer¬ 
tified the title, passing through that equity cause, as a good one. 

Q* Do vop know that the practice has been with other real estate 
lawyers who have made examinations of titles a specialty. A. I do 
not know that I could say of my own knowledge, except from general 
reputation. 

Q,. How many title companies are there in the District of Co¬ 
lumbia? A. There is the Real Estate Title Company, which was 
organized in 1881; the Columbia, which was organized in 1887; the 
Washington, the District, the Lawyers, and I think the Home Title 
Company. 

Q. Those are all the title companies doing business in this city? 
A. Those are all doing business as to District real estate. I think 
there are some suburban title companies here with respect to land 
outside of the District of Columbia ; but those are all the title com¬ 
panies that I know of that are really reporting on titles to land in 
the District of Columbia. 

Q. Prior to the organization of these companies, how was the ex¬ 
amination touching this class of work made? A. By individual 
examiners. 

Q. Can you give the names of men who were making that a 
specialty, and who were recognized as authorities on real 

94 estate matters? A. William R. Woodard, Isaac L. Johnson, 
Judson T. Cull, Mahlon Ashford, Milton C. Barnard, and 

Thomas S. Hopkins. Those are some of the examiners I knew. 

Q. Were those you have named the best known members of the 
Bar who were doing that class of work? A. Yes; as title examiners. 

Q. Give the names of such of them as are now living. A. I think 
that of those I have mentioned only Judson T. Cull and Mr. Plop- 
kins are living. Mr. Hopkins subsequently gave up the title in¬ 
surance business and went into other matters. I think he is still 
living. The others are gone. 

Q,. Can you state what portion of the title business is now being 
done by the title companies? A. The greater part of it and prac¬ 
tically all of it, I think, except that there are some building asso¬ 
ciation lawyers. There are very few other examiners that I see now 
pursuing their way in the record office. 

Q.. When was the first question raised as to the validity of this 
title, derived through this equity proceeding and the will of Wash¬ 
ington Berry? 
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Mr. Worthington: May we understand that everything of this 
kind come in subject to my objection? 

Mr. Leighton: Certainly. 

A. The first intimation I had of it was derived from a visit of 
Mr. J. B. N. Berry. 

95 Q. One of the parties to this suit? A. He is a son-in-law 

of Washington Berry, as I recall it. 

Q. When was that? A. That might have been a few months 
before this bill was filed. 

Q,. To what bill do you refer? A. To the bill filed by Mr. Worth¬ 
ington in equity cause No. 26,464. 

No Cross Examination. 

Subscribed and sworn to before me this — day of - A. D. 

1907. 


Examiner in Chancery. 

Thomas P. Woodard, a witness of lawful age called by and on 
behalf of the complainant, having been first duly sworn, is ex¬ 
amined. 

By Mr. Leighton: 

Q. What is your name and occupation? A. Thomas P. Wood¬ 
ard. I am a lawyer. 

Q. Since when? A. Since 1890. 

Q. Have you made a specialty of the subject of real estate? A. I 
have. 

Q. Ever since you have been at the Bar? A. Yes; with 

96 an interim of four years between 1894 and 1898. 

Q. Did you know William R. Woodard? A. I did. L 
studied law in his office for three years, prior to my admission to 
the Bar. 

Q.. What was his occupation ? A. He was a lawyer. 

Q. Did he have any specialty? A. He was a lawyer exclusively 
engaged in the examination of titles of real estate. 

Q. Did he have anything to do with the Washington Real Estate 
Title.Company? A. The Washington Title Insurance Company 
was organized upon the basis of the records accumulated by Mr. 
William R. Woodard. 

Q. What is your connection now with the title company? A. I 
am the Vice-President and title officer of the Washington Title In¬ 
surance Company and the District Title Insurance Company. 

Q. Those two companies are operating together; are they? A. 
Thev are and have been since Januarv 1st, 1906. 

Q. And do a general title business here in the city? A. Yes sir. 
Q. Have you ever had occasion to examine the title to property 
situated in Metropolis View? A. I have. 

Q. Coming through the will of Washington Berry, and 

97 equity proceedings No. 500 in The Supreme Court of the Dis¬ 
trict of Columbia? A. Yes, sir. 
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50 


ALEXANDER £>. JOHNSON ET At. VS. 


Q. Have your companies had occasion to examine titles coming 
through those sources? A. We have, from time to time, on numer¬ 
ous occasions. 


Q. 


Say whether or not Mr. Woodard’s 


examinations were directed 


to county or city property? A. Largely to the county property. 
He made a specialty of county property. 

Q. State what you reported as to those titles, coming through the 
sources indicated. A. The titles passed by the trustees in equity 
cause No. 500 were accepted as good. Since I have been engaged in 
the examinations of titles, the examinations of titles for land enn 


braced in that tract began with the report and ratification of the 
sale by the trustees in that equity cause. 

Q. Can you state approximately how many titles to property 
situated in Metropolis View have passed through the District Title 
Company and the V ashington Title Company since their organi¬ 
zation ? A. 1 cannot tell that with any degree of accuracy. 

Q. Do you know what the habit of Mr. Woodard was as to titles 


coming through those sources? A. He invariably passed them. He 
made the original examinations soon after the decree and early sales 
under equity cause No. 500, and that original examination, 
98 in which the title was passed as good, was used as the basis 
for all subsequent examinations. 


Q. And your two companies have been operating in that way 
since then? A. They have operated in the same way. 

Q. Did you know William Redin? A. I did not. He died when 


I was about a year old. 


Q. Do you know his reputation? A. Only as I have gathered it 
from the author s reports and reported cases of our court. 

Q. What was he? 


Mr. Worthington : As this is a new line of inquiry, I will now 
object to any attempt to affect the rights of my clients in this case 
by evidence as to the reputation of Mr. Redin. I object on the 
ground that it is wholly immaterial. 

A. I only know by general report that he was one of the leaders 
of the Bar of the court preceding the present Supreme Court of the 
District of Columbia and was subsequently appointed auditor of the 
present court. He made a specialty of equity practice. 

Q,. When did you first hear questioned the validity of these titles 
derived under the will of Washington Berry and under this equity 
proceeding No. 500? A. A few days, possibly a week, prior to the 
time of the filing of a bill, the number of which I do not know, the 
purpose of which was to appoint trustees in place of the trustees 
under the will of Washington Berry. 

99 Q. Prior to that time what had been your custom and 

the custom of all real estate lawyers, so far as you know, with 
respect to passing these titles? A. The titles passed"by the trustees 
under the decree in equity cause No. 500 was accepted as good and 
was so reported. 
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Cross-examination. Va v (V _i. 

By Mr. Worthington : *' j 

Q. What was the date of your birth? A. August 5, 1865. 

Q. When did you first pay any attention, in any way, to the 
doings of title examiners in the .District of Columbia? A. In De¬ 
cember 1886. 

Q. That was about twenty years after most' of these trustees’ sales 
you have spoken of had been made? A. Yes. 

Q. Then you know nothing, of course, about what took place 
with reference to the question of whether these titles were good, in 
the office of the title examiners at or about the time the sales were 
made. A. Nothing at all, except from memoranda found in the 
office, and on which I based my researches. 

Q. You said that Mr. William B. Woodard took up this question 
at some time and looked into it, and afterwards passed the title on 
his conclusions reached at that time. Is that correct? A. That is 
correct. 

Q. Were you present when lie made that examination? 

100 A. I was not. I gather it simply from his notes of title 
made about that time. 

Q. Is there anything on the notes to show whether he gave any, 
and if so what, consideration to the subject? A. Nothing except 
the notes themselves. 

Q. Do the notes show any references to authorities or decisions; 
or do they show simply his conclusion? A. Simply his conclusion. 

Subscribed and sworn to before me this — day of-, 1907. 

Examiner in Chancery. 

Further taking of these depositions was thereupon adjourned until 
Monday, November 25, 1907, at two o’clock p. m. 

Washington, D. C., November 25,1907—11:00 o’clock a. m. 

Met pursuant to agreement at the office of B. F. Leighton, Colum¬ 
bian Law Building, Washington, D. C. 

Present on behalf of the complainant, Mr. Leighton. 

Present on behalf of the defendants, Mr. Worthington. 

Whereupon Thomas J. Becker, a witness of lawful age, called 
by and on behalf of the complainant, having been first duly sworn, is 
examined 

By Mr. Leighton: 

Q. Please state your full name? A. Thomas J. Becker. 

101 Q. What is your occupation? A. I am Vice-President 
of the Beal Estate Title Insurance Company. 

Q. Are you a member of the Bar? A. Yes sir. 

Q. How long have you been a member of the Bar? A. Sixteen 

years. 

Q. How long have you been connected with the Beal Estate Title 
Insurance Company? A. Fifteen years. 




52 


ALEXANDER D. JOHNSON ET AL. YS. 


Q. How were you engaged before you went with the Title Com¬ 
pany? A. I w T as with Mr. M. C. Barnard for two years. 

Q„ What was he? A. He w*as a title examiner. 

Q. How t extensive was his business? A. He had a very large 
private practice and he w T as also attorney for the Equitable Coopera¬ 
tive Building Association, which gave him a great deal of w T ork. 

Q. Is he now living or dead? A. He is now T dead. 

Q. Are you familiar with the property known as Metropolis View 7 ? 
A. It is a well known title to me. 

Q. Are you familiar with the will of Washington Berry and 
equity proceedings No. 500 in the Supreme Court of the District of 
Columbia? A. Yes sir. 

Q. State, if you know T , what was the practice of Mr. Bar- 
102 nard in regard to titles coming through that will and those 
proceedings, in respect to wiiat report he made upon them. 

Mr. Worthington: I suppose the objection which w*e agreed 
should run against this sort of testimony at the last session may 
apply to this testimony. 

Mr. Leighton: Yes. 

A. It was passed as a valid title. 

Q. Did you know Mahlon Ashford in his lifetime? A. Yes sir. 

Q. Who w'as he and wiiat w T as his business? A. Before he was 
made president of the Real Estate Title Insurance Company he 
whs a professional title examiner I think that w r as his exclusive 
v T ork. Up to the time of his death he was president of the Real 
Estate Title Insurance Companv, and the company was organized 
in 1881. 

Q. What w’as his reputation at the Bar and in the community 
generally, as a real estate lawyer? A. As one of the best. 

Q. Do you know what became of his examinations that he had 
made as a private hvwver, vlien the company w r as organized? A. 
The Real Estate Title Company has them. 

Q. Can you state whether or not he, as a private examiner and 
lawyer, arid as president of the company, took action with respect 
to titles in Metropolis View’, derived through this will and under 
these equity proceeding's? 

Mr. Worthington: If this is based on papers that would come 
within the knowledge of the witness I object to it, on the 
108 ground that the papers are the best evidence. 

A. Yes sir. 

Q. Upon what is your answer based? A. It is based upon an 
examination of his papers, in the possession of the title company 
and by more recent cases, when he acted as President of the Com¬ 
pany. 

Q. Have you any personal knowledge as to his treatment of those 
titles? A. Yes; he passed them all as being valid. 

Q. What w^as the practice of the Real Estate Company in that 
regard? A. To pass the titles as being valid. 

Q. Did you ever hear any question raised with respect to the 
validity of these titles, among any real estate lawyers? A. None 
at all. 
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Q. When was the first query raised about the titles so far as you 
know? A. At the time of the filing of a bill by Mr. Worthington. 

No Cross Examination. 

Subscribed and sworn to before me this — day of -, A. D. 

1907. 

* — ? 

Examine 1 )' in Chancery. 

104 Judson T. Cull, a witness of lawful age, called by and on 
behalf of the complainant, having been first duly sworn, is 

examined 

By Mr. Leighton: 

Q, You may state your full name, age and occupation? A. My 
name is Judson T. Cull. I am a lawyer. I am at present the presi¬ 
dent of the Home Title Company and was at one time president of 
the Lawyers’ Title Company. 

Q. How long have you been at the Bar? A. I have been at the 
Bar since October 1868. My age is 62. 

Q. Have you made any branch of law a specialty? A. Beal 
estate and the examination of titles. 

Q. Since your admission to the Bar? A. Yes. I have been con¬ 
stantly employed in that practice since I was admitted to the Bar. 

Q. Who were the prominent examiners of titles at the time you 
came to the Bar. A. William H. Ward, Mahlon Ashford, William 
B, Woodard, Isaac L. Johnson, William Stone, Thomas S. Hopkins, 
Nathaniel Carusi, and John Ellis. 

Q. What portion of the title business was done by the men you 
have named, up to the time of the formation of the title companies 
here? A. All title examinations were made by us, up to the time of 
the formation of the Beal Estate Title Company, which was the 
first title company formed here. 

Q. What is the practice now? A. The title work now is 

105 largely and principally done by the title companies. 

Q,. Of those old examiners you have mentioned, who sur¬ 
vive? A. Do you mean survive in practice? 

Q. That is what I mean. A. About the only one who survives in 
active practice is Mr. Jesse H. Wilson, besides myself. I did not 
name him before. He practiced for quite a number of years; but 
not as long as I did. Jackson H. Balston, whom I did not name 
before, is also living, and he was in the business. He does not per¬ 
sonally examine titles at this time. 

Q. State whether or not you are familiar with the tract of land 
known as Metropolis View? A. I am. 

Q. And the will of Washington Berry in equity proceedings No. 
500? A. Yes sir. 

Q. State whether or not you have had occasion to examine titles 
coming through that will and those equity proceedings. A. A num¬ 
ber of times. 

Q. What was your report upon the title, when called upon to ex- 




54 


ALEXANDER D. JOHNSON ET AL. VS. 


amine it? A. That so far as the equity proceedings and the will 
were concerned, the title was a good title. 

Q.. What was the practice of the other real estate lawyers? A. 
Uniformly the same. 

108 Q, While you were president of the Lawyers’ Title Com¬ 
pany, what was your practice? A. To report the title good. 

Q. I understand you to say you are the president of the Home 
Title Company? A. Yes. 

Q. How about the practice of that company? A. It is the same 
now. 

Q, When was the question first raised, so far as you know, with 
respect to the validity of these titles? A. At the time of the filing 
of a suit, not long ago, by Mr. Worthington in behalf of some of the 
Berry people. 

Q. Will you state how long you were with the Lawyers’ Title 
Company? A. I was president of the company at its organization in 
1896, and remained so down to about the year 1901. 

No Cross Examination. 

Subscribed and sworn to before me this — day of-, 1907. 

r 9 

Examiner in Chancery. 

Julius A. Maedel, a witness of lawful age, called by and on be¬ 
half of the complainant, having been first duly sworn, is ex¬ 
amined 

By Mr. Leighton: 

Q. You may give your full name and your occupation? 

107 A. My name is Julius A. Maedel. I am a member of the 
Bar of the District of Columbia. 

Q,. Have you any relation with the Lawyers’ Title Company? 
A. I am president of the Lawyers’ Title Company. 

Q. Since when? A. I have been president of it since Mr. Cull 
ceased to be president in 1901. 

Q, Have you made a specialty of any branch of the law? A. In 
the last six or seven years I have given more attention to real estate 
law than to anything else. 

Q. Have you examined titles, as a private examiner? A. Yes sir. 

Q. What are your duties as president, in connection with the 
company? A. I am not in the same position as president, as other 
presidents of companies are, because I do not give my entire time to 
it; so that I do not pass upon every title that comes in there. The 
only time I give particular attention to a title is when some question 
is raised by the examiners. 

Q. State what is the practice of the company and of yourself with 
respect to titles that are derived under the will of Washington Berry, 
and equity proceedings No. 500 in the Supreme Court of the District 
of Columbia, in the land known as Metropolis View? A. The com¬ 
pany has always passed the titles, since Mr. Cull’s retirement, 

108 just as we did before, and has reported them good, so far as 
the will and equity proceedings were concerned. 
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Q. What was your own custom? A. I do not believe that I have 
had a personal case there. I cannot recollect about that. 

Q. Can you tell how many examinations of titles your company 
has had since its organization, in Metropolis View? A. As near as 
I can get at it, it was somewhere between twenty and thirty. 

Q. So far as your knowledge extends, has there ever been any 
question among real estate lawyers about the validity of titles de¬ 
rived through the will of Washington Berry and those equity pro¬ 
ceedings? A. There never was any question until Mr. Worthington 
filed this suit. 

Mr. Worthington : I object to the answer, on the ground that it 
is obvious the witness cannot state whether anybody else has ever 
had any question about it, and the answer is not confined to his own 
knowledge. 

Cross-examin ation. 

By Mr. Worthington: 

Q. While you have been president of the Lawyers’ Title Com¬ 
pany who, in that company, has had more direct charge of passing 
upon titles? A. The examiners make their examinations and turn 
in their reports; and if they raise no question about the title of 
course it is passed. If any question is raised by them, the 

109 matter is taken up by me and the examiners and I take it up 
and settle it. 

Q. How many of these examiners have you had, during your in¬ 
cumbency of that presidency? A. Two. 

Q. Who are they? A. Mr. Bishop and Mr. Sanders. They are 
the same examiners who were there when Mr. Cull was president. 

Q. If they consider a title good, or the proceeding on which the 
title is based as an effective one, it never comes before you? A. It 
• does not come before me. 

Q. How many title companies have there been in the District of 
Columbia within the last ten years? A. The Real Estate Title 
Company and the Columbia Title Company which have since con¬ 
solidated; the District Title Company and the Washington Title 
Company, which have since consolidated; the Lawyers’, and the last 
one was the Home, of which Mr. Cull is now the president. 

Q. While you have been connected with these matters of title 
companies and title examiners, what has been the custom in this 
District as to giving a certificate as to the validity of a title, to those 
for whom they make reports? A. I don’t quite understand what 
you mean. 

Q. I want to know whether they have been in the habit of giving 
certificates of title. A. Yes; that is what they were organized for. 

Q. And if they have certified this particular title as to 

110 Metropolis View, derived under the will of Washington 
Berry and equity proceedings No. 500, to be good, there is a 

question as to whether they are not liable to persons to whom they 
have given those certificates, in case it should be hereafter held by 
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the court that the title is not good ? A. I suppose that would depend 
upon the wording of each certificate. 

Q. It is a question that is likely to -rise with all title examiners 
who have passed on that title? A. If they have issued a guaranty 

have simply made a. report according 
to the record, and their opinion, it will not. Of course the question 
may arise. It may arise on any certificate. 

Q. They are all more or less interested in the result of this suit 
to determine the validity of that title; are they not? A. Yes, in a 
general way. 

Subscribed and sworn to before me this — day of-, 1907. 

Examiner in Chancery. 

Washington, D. C., 

Tuesday, November 26, 1907—11 o’clock a., m. 

Met pursuant to agreement. 

Present on behalf of the complainants, Mr. Leighton. 

111 Present on behalf of the defendants, Mr. Worthington. 

Whereupon Judson T. Cull is recalled for cross-examination. 

By Mr. Worthington : 

Q. Mr. Cull, how long before you became connected- with the 
Lawyers’ Title Company, had you been engaged in the examina¬ 
tion of titles in this District? A. Since 1868. I was admitted to 
the Bar in October, 1868, if I remember correctly, and I immediately 
went into that business. 

Q. While you were in that business, and before you became con¬ 
nected with tlie Lawyers’ Title Company, did you have any occasion 
to make an examination of the title to any of the land included in 
Metropolis View? A. Yes. I do not remember exactly at what 
time, but I did have an occasion to examine property in Metropolis 
View prior to the organization of the Lawyers’ Title Company. 

Q. IIow often? A. That is hard to tell; but probably several 
times. 

Q. When a title in that tract has come before you, after you be¬ 
came connected with the Lawyers’ Title Company, did you make a 
new examination or did you simply rely upon previous examina¬ 
tions which you had made? . A. The practice in the examination of 
title is that if the examination brings down the title to more 

112 than the particular piece that you are examining, you use 
your prior acquired examination to the extent that it goes in 

the second one, and so on in the third and fourth. 

Q. What was the fact as to the examinations in that tract which 
you made after you became President of the Lawyers’ Title Com¬ 
pany? A. When I became President of the Lawyers’ Title Com¬ 
pany it made its own examinations outside of anything I had done. 
My business as an examiner has been as an individual examiner, 
prior to going into the Lawyers’ Title Company. 

Q. As a matter of fact, wdiile you were President of the Lawyers’ 
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Title Company, did you take up and pass upon any property in 
Metropolis View? A. Yes sir. 

Q. How often? A. That I cannot remember. 

Q. Do you remember when you first passed upon it, as an officer 
of the Title Company? A. No; I cannot fix the date. It has 
been a long time ago, and there are so many of these things going 
through our heads, day after day, that we cannot very well remember 
the time. 

Q. I will ask you whether you do not remember that when you 
first considered one of these titles for the Lawyers’ Title Company, 
you made an examination and reported that, in your opinion, the 
title was bad because under Equity Suit No. 500 the Court had not 
jurisdiction of all the parties or for some reason did not have 

113 jurisdiction? A. That I do not remember, Mr. Worthing¬ 
ton. I could only tell that by seeing the record. I have not 

seen a record of the Lawyers’ Title Company for years; and it would 
be impossible for me to state. 

Q. You cannot state that you did not do that? A. I cannot say 
that I did not. The probabilities are though that even if that was 
my original opinion in a given case, such as you suggest, that my 
opinion was reversed on second thought. I have no remembrance 
at all of ever having reported finally any title in Metropolis View 
to be bad, in consequence of deficiencies in that suit. 

Q. I am not inquiring whether you reported adversely on it 
finally; but whether you did not at first, in writing, report the title 
as bad for the reason I have stated. A. I cannot remember. 

Q. Can you state whether, on more than one occasion, you have 
concluded that the title was bad? A. I cannot say. My remem¬ 
brance is that in no case have I ever finally turned down one of 
those titles as bad. It may be likely that when the examination of 
that property took place, in considering the fact and the law devel¬ 
oped by the record in the case, I may have speculated and, at times, 
had doubts, which were afterwards removed. 

Redirect examination. 

By Mr. Leighton : 

Q. Can you examine the files of the Lawyers’ Title Corn- 

114 pany and say whether or not you ever have held in question 
the title coining through the will of Washington Berry and 

Equity proceedings No. 500. A. I have no access to the records of 
the Lawyers’ Title Company at the present time, as I have no con¬ 
nection with it. 

Mr. Leighton : I reserve the right to recall Mr. Cull if I so de¬ 
sire, for further re-direct examination, in reference to the particular 
matter under discussion. 

Subscribed and sworn to before me this — day of ——, 1907. 

Examiner in Chancery. 


8—1900a 
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Washington, D. C., November 27 th, 1907—1:15 o’clock p. m. 

Met pursuant to notice, at the oiiiee of B. F. Leighton, Esq., 
Columbian Building. 

Present on behalf of the complainant, Mr. Leighton. 

Present on behalf of defendants, Mr. Worthington. 

Judson T. Cull, a witness heretofore examined on behalf of the 
complainant, was recalled and testified as follows: 

By Mr. Leighton: 

Q. Mr. Cull, since our session yesterday, have you examined the 
files of the Lawyers’ Title Insurance Company touching the 

115 matter in respect to which you were cross examined by Mr. 
Worthington yesterday? A. I have seen the records of the 

case that I presume was referred to in that question, and examined 
them; yes. 

Q. What have you to say about it? 

Mr. Worthington: One moment. In addition to the objections 
heretofore made, I object to any reference to the contents of a writing 
unless it is produced. 

Mr. Leighton : I do not know whether I can produce that writing. 
If you insist on its being produced, I will go down and see if I can 
get it. I do not know whether I can get it or not. 

Mr. Worthington: A subpoena of the Court will produce it, if 
nothing else will. 

Mr. Leighton : I will go there and see if I can get it. 

(Mr. Leighton thereupon left the room and subsequently re¬ 
turned.) 

By Mr. Leighton : 

Q ( . I hand you what purports to be a file of the Title Company, 
and ask you if that is the file to which you refer? A. Yes, sir. 

Q. State what your note or memorandum or query was in respect 
to the title, and liow you resolved it? A. I will state that in this 
case I reported the title, without qualification, good on December 
26th, 1899; that that followed an investigation of the points 

116 involved in the will of Washington Berry and Equity Cause 
500; that in the course of that investigation I did what was a 

common practice to do in examinations, and that was when you were 
making an examination of the record and the points came up to your 
mind, you would make private notes on the record, showing what 
points you had considered, so that at any future time when the ref¬ 
erence had to be referred to or used, you would be aware of the fact 
that you had considered certain points in the case and that you 
would not have to go over the work a second time. In this particular 
case I had made, previously to the final report, this private memo¬ 
randum for my own use and the use of the office, to show that pro¬ 
cess had been gone through with. It reads as follows: 

“Private note. I doubt whether under Washington Berry’s will a 
sale was legal under Equity 500, because a sale was only to take 
place on marriage or death of the last of his five devisee daughters, 
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and when bill was filed Eliza T. Berry was alive and single, and her 
consent was after bill filed, which could not give a jurisdiction above, 
in view of a restriction of will and her life estate.” 

Then I refer: 

“See Shannon vs. Moore and Inglehart and vs. Stansbury.” 

I will state that what I have previously testified is strictly true, 
that I have never known or heard of a single title in Metropolis View 
having been turned down or reported unfavorably in conse- 

117 quence of the questions arising out of the will of Washington 
Berry or Equity cause 500. 

The questions were such that they necessarily involved study, 
thought and investigation. In this case, which is the first case that 
the Lawyers 7 Title Company had to contend with involving these 
things,—in that case, the first case as we call it, the questions were 
gone over by me as carefully as I was able to do it, and those doubts 
in the course of investigation arose in my mind, and were noted, as 
was the custom, as I have said, and finally resulted in the final opin¬ 
ion that the title was a perfectly good title. That same practice was 
followed in other cases, and is followed now by me. Whenever a 
question of sufficient consequence comas up in an examination of 
title, there is some memorandum made, so that in the future investi¬ 
gations, trouble may be saved by referring to what we call the trunk 
case, where it was originally considered, and taking that as a basis 
for future action. In other words, we do not, having investigated a 
point once, keep on investigating it the numerous times that it might 
come up before us afterwards, but take the original investigation and 
use that as what we call a trunk ease or basis case. 

Q. Had you or not, prior to this examination, examined the title 
to property coming through this tract, Metropolis View? A. I am 
under the impression that. I had, but the Lawyers’ Title Company 
had started in 1896, and this case appears to be the first case in which 
they were called to pass on these questions. Consequently, in 

118 making up the record of the case for the Company’s use, then 
and thereafter, the investigation was made and a record made 

of the fact, that it had been made, so that it could be 'used in the 
future. 

Q. Did the certificate which was based upon that examination, 
which you issued to the party, contain anything with reference to the 
questions or doubts that you have suggested in your original record? 
A. No, sir; unless the matter is one that finally remains in the mind 
as a doubtful question, it never does appear. In the examination of 
titles we have all kinds of questions coming up in relation to the con¬ 
struction of wills, deeds, trusts, powers and all kinds of things; and 
when we have made an investigation and arrived at an opinion, in 
our minds, beyond any doubt we report absolutely and unqualifiedly 
that the title is good, as we have in this case. If, however, those doubts 
are not solved with perfect satisfaction to ourselves, but remain as 
doubts, then we protect ourselves from the doubts by calling the at¬ 
tention of the client to the fact, and throwing the responsibility on 
him of taking the property or not, as he pleases. In this case it 
seems that the final result of it was that there was no doubt. 
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Cross-examination. 

By Mr. Worthington : 

Q. In your investigation of Washington Berry’s will and of Equity 
proceedings No. 500, did you consider whether or not, under that 
will, the children of Washington Berry’s daughters took any 

119 interest in Metropolis View? A. All of those questions, and 
all other questions that the will and the Equity case itself 

suggested were considered. 

Q. Did you decide whether they did or did not take any interest? 
A. My opinion has been and is now, under a proper construction of 
that will, those daughters took an absolute fee simple in that prop¬ 
erty; and that the key to the safe construction of the will was that he 
had one idea in view, his daughters being helpless, which was that he 
was particularly anxious to provide for those daughters and lie was 
particularly anxious to provide for them in view of the fact that they 
were unmarried at the time; that his intention was, while he gave 
them the property absolutely in fee simple that they should use the 
property while they were unmarried as a home; that when they "were 
married they were to get out of it, and if they became single again 
by death of the husband or by divorce or by some process by reason 
of which they ceased to have a supporter in the nature of a husband; 
that they would come back into the enjoyment oi it; but it was a 
provision that they should have a home. The title was vested in 
them, in my opinion, and the enjoyment of it was opened and closed 
as they were married or as they were unmarried. 

Q. You do not think then that if the children of these daughters 
took any interest in Metropolis View it was taken away by the sale 
under Equity proceedings No. 500 to which they were not 

120 parties? A. I consider that the property was given to the 
daughters of Washington Berry, and that Chancery cause No. 

500 took away the whole property; but the grandchildren, or the 
children of those children, only had an interest derived not through 
the will directly but directly ‘'through the parents of the children 
themselves. My construction of the will was that the language of it, 
the situation and everything led to the inevitable conclusion that the 
grandchildren were not considered at all; and that it was just the 
same as if it had been conveyed to a man and his heirs; that'the 
grandchildren were simply used as a secondary matter and that the 
primary thing was the children themselves. 

Q. You have not answered my question. A. In what respect? 

Q. The question was, “You do not think that if the children of 
those daughters took any interest in Metropolis View, it was taken 
away by the sale under Equity proceedings No. 500 to which they 
were not parties?” A. If the grandchildren took a direct and im¬ 
mediate interest under the will then, as they were not parties to that 
cause, of course the decree in the case would not operate on them. 


Subscribed and sworn to before me this — day of-A. D. 1907. 

v Examiner in Chancery. 

Counsel for the complainant thereupon announced the testimony 
closed. 
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121 District of Columbia, ss : 

I, William Herbert Smith, Examiner in Chancery in and for the 
City of Washington, District of Columbia, do hereby certify that the 
foregoing depositions were taken down by me stenographically at the 
times and place mentioned in the caption thereof; that said deposi¬ 
tions were thereupon reduced to typewriting; that said witnesses were 
first duly sworn to testify the truth, the whole truth and nothing but 
the truth touching the matters in controversy; that the signatures 
thereto were attached by me as Examiner, by consent of counsel for 
the respective parties. 

I further certify that I am not of counsel, nor in any wise inter¬ 
ested in the result of said suit. 


Testimony on Behalf of Defendants. 

Filed December 27, 1907. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 27071. 

Henry P. Sanders 
vs. 

Alexander D. Johnson et al. 

Washington, D. C., December 7, 1907—10 o’clock a. m. 

Met pursuant to agreement, at the office of A. S. Worthington, 
Esq., Columbian Law Building, Washington, D. C. 

122 Present on behalf of the defendants: Mr. Worthington. 
Present on behalf of the complainant: Mr. Leighton. 

Whereupon John B. N. Berry, a witness of lawful age, called by 
and on behalf of the defendants, having been first duly sworn, is 
examined: 

By Mr. Worthington: 

Q. Please state your full name. A. John B. N. Berry. 

Q,. What is your residence? A. 2501 Pennsylvania Ave., N. W., 
Washington, D. C. 

Q. What is your age? A. I was 65 on the 14th of July, 1907. 

Q. Were you the husband of Rosalie Berry, who was the daughter 
of Washington Berry? A. Yes sir. 

Q. When did you marry her? A. The 1st of November, 1864. 

Q. Have there been children of that marriage? A. Yes sir. 

Q. Can you give their names and the dates of their birth? A. 
John H. Berry, born October 14, 1866; Elsie Thomas Berry, born 
November 26, 1868; Louise Y. B. Duvall, born November 9, 1870; 
Imogene Berry Tubman, born August 21, 1873; Eugene Benton 
Berry, bom January 20, 1876; and Claude Nathaniel Berry, born 
March 1, 1878. 
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Q. Did you know Anna Maria Berry, your wife’s sister? A. 

123 Yes. 

Q. Do you know whether or not she was married to John 
A. Middleton? A. So far as my knowledge goes, they were married 
because they lived together as man and wife, and I was married in 
their house. 

Q. Were they generally accepted by everybody as husband and 
wife, and did they live together in that relation? A. Yes sir. 

Q. What can you tell us as to the children of John A. Middleton 
and his wife, Anna Maria? A. At the time of my marriage, on 
November 1, 1864, there were two children living, John A. Middle- 
ton and Lydia Thomas Middleton. After that there were twins born, 
Willie and a girl whose name I cannot now recall. They are both 
dead. 

Q. You speak of three children of John A. Middleton and Anna 
Maria Middleton who are dead; did they come to maturity ? A. No; 
they died in infancy. 

Q. Now, go on. A. Then there were twins, David Middleton and 
Washington B. Middleton. Then followed Thomas W. B. Middle- 
ton. 

Q. How long ago did the three children of John A. Middleton, 
of whom you have spoken and who died in infancy, die? 

124 A. One died about 1886 or 1887, and the other two died 
about 1868. 

Q. About how old was John A. Middleton, who was the son of 
John A. Middleton and Anna Maria Berry, at the time of your 
marriage in 1864? A. About seven years old. 

Q. Did you know Amelia Owen Berry, another of your wife’s 
sisters? A. Yes. 

Q. Do you know whether or not she married? A. She married 
Allen Lucian Berry. 

Q,. Were you present at the wedding? A. No sir, 

Q. How do you know they were husband and wife? A. They 
lived together as husband and wife, and at the time of my marriage 
they had two children. 

Q. Were they universally recognized in the family as being hus¬ 
band and wife? A. Yes. 

Q. At the time of vour marriage, in 1864, they had two children? 
A. Yes. 

Q.. Who were they? A. Leila Thomas Berry and Albert L. 
Berry. 

Q. How old was Leila Thomas Berry when you were married in 
1864? A. She was in the neighborhood of four years old. 

Q. How old was Albert L. Berry? A. He was about eighteen 
months or two years old. 

Q. What other children, if any, did Allen Lucian Berry and his 
wife Amelia 0. Berry have? A. The next child was Fred- 

125 erick Brooke Berry, who was bom about 1876. 

Q. Did you know T Mary E. Berry? A. Yes sir. 

Q. She was another of your wife’s sisters? A. Yes. 

Q. Do you know -whether or not she was married, and, if so, to 
whom? A. Yes; she was married to E. Dorsey Johnson. 
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Q. About when? A. About 1863. I can testify to that mar¬ 
riage, as I saw it performed. 

Q. You were present? A. Yes; I was present. 

Q. What children were there of that marriage? A. There was a 
child born about 1864 or 1865, but it only lived a short while. 
Then Alexander Dorsey Johnson was bom, about 1867. 

Q. Do you know whether that child was born before or after the 
proceedings in Equity Cause 500 ? A. He was born before. 

Q. Do you know what age that infant attained before he died? 
A. I think he lived only a couple of months, according to my recol¬ 
lection. It is so long ago that my recollection is vague. 

Q,. Did you know Eliza T. Berry, your wife’s sister? A. Very 
well. 

126 Q, Is she still living? A. No sir. 

Q. When did she die? A. I think she died over three 
years ago. 

Q. Give the date of her death, as near as you can. A. In May, 
1903. 

Q. The record of her death would appear in the Health Office? 
A. Yes sir; I furnished you with a certificate of it. 

Mr. Worthington: I will obtain that certificate and offer it in 
evidence. 

By Mr. Worthington: 

Q. Do you know whether Eliza T. Berry ever married? A. No 
sir; she never married, to my knowledge. 

Cross-examin ation. 

By Mr. Leighton: 

Q. Did Eliza T. Berry live here all her life? A. No; she lived 
for a short while in Baltimore. 

Q. Did she die here? A. She died here. She was living here for 
over thirty years in the latter part of her life. 

Q. How long did she live here before she died? A. I said she 
lived here over thirty years. 

JOHN B. N. BERRY, 

By the Examiner by Consent. 

Subscribed and sworn to before me this — day of- 1907. 


127 Thomas W. B. Middleton, a witness of lawful age, called 
by and on behalf of the defendants, having been first duly 
sworn, is examined. 

By Mr. Worthington: 

Q,. Please state your full name. A. Thomas W. B. Middleton. 
Q. What is your residence and occupation? A. I live at 398 
East 30th Street, Paterson, N. J., and I am employed by the United 
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States Mortgage & Trust Company, at No. 55 Cedar Street, New York 
City. 

Q. Who were your parents? A. John Alexander Middleton and 
Anna Maria Middleton. 

Q.. Your mother was a daughter of whom? A. Of Washington 
Berry. 

Q. When were you born? A. October 6, 1870. 

Q. Have you any brothers and sisters living? A. I have. 

Q. By the same parents? A. Yes sir. 

Q. Who are they? A. John Alexander Middleton, Washington 
Berry Middleton and David Lane Middleton. 

Q,." Do you know from the reputation in the family the dates of 
the births of these three brothers? A. I do. 

Q. What are those dates? A. John Alexander Middleton 

128 was born February 12, 1857; Washington Berry Middleton 
and David Lane Middleton are twins, and were born Novem¬ 
ber 4, 1867. 

Q, Were there any other children born to your parents who are 
not living? A. Yes sir. 

Q. When? A. To the best of my belief, the first child born was a 
boy. I think he was born in New York City before my brother 
John Alexander. The second one was John Alexander. Then 
came my sister Lydia. I could not tell you the date when she was 
bom, but I can get that date. 

Q. How near can you approximate it? A. I should say that John 
A. was born in 1857, and Washington Berry Middleton and David 
Lane Middleton were born in 1867. The other were three children 
born in between them, the first born being Lydia and after her the 
twins, Willie and Annie. 

Q. Did those twins live to maturity? A. No; Lydia, Willie and 
Annie died in childhood. They died, according to my recollection, 
within about two weeks of each other, from diphtheria. 

Q. Did you know your aunt, Eliza T. Berry? A. Only by repu¬ 
tation. 

Q,. Do von know from the reputation in the family when she died? 
A. I do. I know not only by reputation, but I know personally in 
a way when she died. I think her estate was settled about 1904 or 
1905*| and she must have died about 1903 or 1904. I can give you 
these dates. 

129 Q. Was she married? A. No sir; she never married. 

Mr. Leighton: I have no cross examination. 

THOMAS W. B. MIDDLETON, 

By the Examiner by Consent. 

Subscribed and sworn to before me this — day of-, 1907. 


The further taking of these depositions was thereupon adjourned, 
subject to notice. 
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Washington, D. C., December 10, 1907—3 o’clock p. m. 

Met pursuant to agreement at the office of A. S. Worthington, * 
Columbian Law Building, Washington, D. C. 

Present on behalf of the defendants, Mr. AVorthington. 

Present on behalf of the complainants, Mr. Leighton. 

< Whereupon John B. N. Berry resumed the stand for further 
direct examination. 

By Mr. Worthington : 

Q. When did your wife, the daughter of Washington Berry, die? 

A. I think she died in 1883. 

130 Q. It was about that time? A. Yes sir; about that time. 

Q. Do you know whether or not the other sisters of Eliza 
T. Berry, who were daughters of Washington Berry, died before 
Eliza T. Berry did? A. Yes sir; they all died some years before 
Eliza T. Berry died. 

Mr. Worthington : I now offer in evidence a certified copy of the 
certificate of death of Eliza Thomas Berry, from the Land Records 
of the Health Office of the District of Columbia. 

The above mentioned certified copy is herewith filed and marked 
“Exhibit J. B. N. B. No. 1.” 

Mr. Leighton: I have no cross examination. 

JOHN B. N. BERRY, 

By the Examiner by Consent. 

Subscribed and sworn to before me this — day of-, A. D. 

1907. 


The further taking of these depositions was thereupon adjourned 
subject to notice. 


Washington, D. C., December 26, 1907. 

It was stipulated and agreed by and between counsel for the re¬ 
spective parties that the following letter may be made a part of these 
depositions, to be considered as a correction to the testimony of 
Thomas W. B. Middleton, hereinbefore appearing: 

131 “United States Mortgage & Trust Co., 

“55 Cedar Street, New York, December 13, 1907. • 

“Mr. A. S. Worthington, Washington, D. C. 

“Dear Sir: I find I misstated some facts last Saturday, rel. to 
the death of my brothers and sisters, and give you herewith correct 
dates of births and deaths: 

“Liddie Berry Middleton died November 10, 1869, age 9 years, 
7 months and 7 days. 

“Willie Thomas Middleton, born April 6, 1865; died July 19, 
1865, age 3 months, 13 days. 

“Annie Gwynn Middleton, born April 6, 1865; died October 31, 
1869, age 4 years, 6 months, 25 days. 

“Yours truly, 

(Signed) “T. W. B. MIDDLETON.” 

9—1900a 
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Exhibit J. B. N. B. No. 1. 


A Transcript from the Records of Deaths. 
Certificate of Death. 


No. burial permit. 

148880. 


District of Columbia. 


No. of record. 

148697. 


Full Instructions for the Guidance of those using this Blank, and 
space for remarks may be found on the other side. 

1. Date of this Death May 2,1903 

2. Full Name of Deceased Eliza Thomas Berry 

If an unnamed infant, insert full 
name of both parents. 

3. Sex: 4. Age : 5. Color: Conjugal Conditions: 

Female Years 70 White Single 

Male Months — Colored Married 

Days — Indian Widowed 

Chinese Divorced 

Japanese 

Under sex, color, and conjugal condition, strike out the words 
not applicable. 

Under color, the term “ colored ” includes all of African de¬ 
scent, whether of pure or mixed blood. 

7. Occupation None 

8. Birthplace of Deceased District of Columbia^ If born in the 

United States, 
give State, 

} Territory, or 
District; other- 
wise, give 
country. 

11. Duration of Residence in This District Seventy years 

12. Place of Death Government‘Hospital for the Insane 

Duration. 

13. Cause of Death ( TT _i,_ ) 

Primary Senile Dementia 1 7 davl f 

Immediate Exhaustion from Acute Diarrhea ( ^ J 


9. Birthplace of Father Unknown 
10. Birthplace of Mother Unknown 


14. If Death Occurred in an Institution, give: 

Name of Institution Government Hospital for the Insane 
Length of Time Deceased was an Inmate Since Feb’y 14, 
1903. 

133 15. If Deceased Did Not Die at His or Her Residence, give: 

Place of Residence Washington, D. C. 

I hereby certify that I attended the deceased professionally during 
her last illness. 

CHAS. H. CLARK, M. D. 
Address, Asst. Physician Govt. Hosp. for Insane. 
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To be Filled Out and Signed by the Undertaker. 

Place of Burial Rock Creek Cemetery- 

Date of Burial May 4th 1903 

If Body is to be Buried Outside of the District, State: 

Route of Transportation - Date of Removal -, — 190-. 

Signature JOHN R. LOWE, Undertaker. 

Address 612 11 St. N. W. 

Remarks: . 

Correct A. C. P. 

Washington, D. C., Dec. 7,1907. 

The foregoing is a true and correct copy of a certificate of death 
on file with the Health Department of the District of Columbia, and 
duly Recorded in the records of said Department. 

WM. C. WOODWARD, M. D., 

Health Officer, District of Columbia. 

Attest: 

[seal.] HARRY C. McLEAN, Chief Clerk. 


134 Petition of the Washington Loan and Trust Company. 

Filed March 2, 1908. 

In the Supreme Court of the District of Columbia. 

No. 27071. In Equity. 

Henry P. Sanders, Complainant, 

. ■ \ vs. 

Alexander D. Johnson et al., Defendants. 

Comes now The Washington Loan and Trust Company and 
represents to the Court as follows: 

1. That it is a body corporate organized under the laws of the 
United States relating to the District of Columbia, and having its 
habitat and only place of business in said District. As such body 
corporate it was authorized and empowered by the terms and pro¬ 
visions of its charter to act as executor and trustee, and to execute 
all kinds of trusts. 

2. That heretofore, to wit, on the 29th day of December, 1907, 
the complainant, Henry P. Sanders, departed this life testate; that 
he designated and appointed your petitioner as the executor and trus¬ 
tee of his last will and testament; that he devised the real estate in 
complainant’s bill described unto your petitioner in fee simple 
upon certain trusts in said testamentary writing fully set out, and 
that the legal title to said property is now vested in your petitioner; 
that said will was duly admitted to probate and record in this court, 

holding a court for probate business for said District, on the 

135 26th day of February, 1908, and letters testamentary thereon 
were issued unto your petitioner. A duly certified copy of 
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said will is attached to this petition marked “Petitioner’s Exhibit 
No. 1,” and is prayed to be read and considered in connection 
herewith. 

3. Your petitioner deems it for the interest and advantage of 
decedent’s estate that this suit be prosecuted to final hearing and 
decree. 

It therefore prays as follows: 

1. That an order may be passed by this Honorable Court substi¬ 
tuting it. The Washington Loan and Trust Company, as party 
complainant in the place and stead of the said Henry P. Sanders, 
deceased, and that it may be authorized to prosecute said suit to final 
hearing and decree. 

2. That it may have such other and further relief as the nature 
of the case may require. 

THE WASHINGTON LOAN AND 
TRUST COMPANY, 

Bv FREDK. EICHELBERGER, 

[seal.] Trust Officer. 

District of Columbia, ss: 

I, Fredk. Eichelberger do solemnly swear that I am the Trust 
Officer of The Washington Loan and Trust Company, and as such 
officer have subscribed the foregoing and annexed petition; that I 
have read the same, and know the contents thereof; that the facts 
therein stated of my own personal knowledge are true; and that 
those stated upon information and belief I believe to be true. 

FREDK. EICHELBERGER. 

Subscribed and sworn to before me this 28tli day of February, 
A. D. 1908. 

[seal.] ALFRED B. DENT, 

Notary Public. 


136 Petitioner’s Exhibit No. 1. 

Filed March 2, 1908. 

I, Henry P. Sanders, of the City of Washington, District of 
Columbia, being of sound and disposing mind, memory and under¬ 
standing, do make, publish and declare this instrument as and for 
my last will and testament, hereby expressly revoking all other and 
former wills by me at any time heretofore made and published. 

First. After the payment of all my just debts including funeral 
expenses, I direct my hereinafter named Executor to expend out 
of my estate the sum of five hundred (500) dollars, or so much 
thereof as may be necessary, for the erection of a monument in my 
burial lot in accordance with designs to be approved by my wife, 
Alice W. Sanders. 
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Second. The residence No. 1504 21st Street, Northwest, 
£ Washington, D. C., being held in joint tenancy, at my decease 
will pass to my said wife, Alice W. Sanders, by right of sur- 
g vivorship. 

32 Third. I give and bequeath unto my wife, Alice W. Sanders, 
Ph all of my household furniture, including musical instruments, 
j£» bric-a-brac, pictures and books, absolutely, 
g Fourth. I give and bequeath unto my sister, Ellen Bennet, 
K the sum of one thousand (1000) dollars, absolutely. 

Fifth. All the rest, residue and remainder of my property 
of every kind and description, real, personal and mixed, where¬ 
soever and howsoever situated, now owned or that may hereafter be 
acquired by me, I give, devise and bequeath unto The Wash- 
137 ington Loan and Trust Company of Washington, D. C., a 
corporation existing under and by virtue of the laws of the 
United States, absolutely and in fee simple, the same to be held 
by it in and upon the following trusts, that is to say: 

In trust to take charge of, manage, control, sell, invest and re¬ 
invest the same or any part thereof and to invest and re-invest the 
proceeds thereof for the best interests of my estate, and out of the 
net income derived therefrom to pay to my sister, Annie Sanders, 
the sum of twenty-five (25) dollars each month for and during the 
term of her natural life and to pay the remainder of said income, in 
quarterly installments, to my wife, Alice W. Sanders, during the 
term of her natural life; and, upon the death of either my sister, 
Annie Sanders, or of my said wife, Alice W. Sanders, I direct that 
the income paid to her be added to and made a part of the principal 
of this Trust until the death of the survivor of them, at which 
time my said Trustee shall reduce my entire estate then remaining 
in its hands to cash and divide, the net proceeds thereof equally 
among all of my nephews and nieces, absolutely; and in the event 
that any of my said nephews and nieces should then be deceased 
with issue him, her or them surviving, such issue shall take the 
share or shares of its deceased parent or parents, share and share 


Lastly. I hereby nominate, constitute and appoint The Washing¬ 
ton Loan and Trust Company of Washington, D. C., the Executor 
of this my last will and testament, 

138 Witness my hand and seal this 9th day of August, A. D. 


1901. 


HENRY P. SANDERS, [seal.] 


Then and there signed, sealed, published and declared by the said 
testator, Henry P. Sanders, as and for his last will and testament 
n the presence of us, who, at his request, in his presence and in 
he presence of each other, have hereunto set our hands as sub 

cribing witnesses. i • x ^ n 

6 ALFRED B. DENT, Washington, D. C. 

R. F. MILLER, 

ANDREW PARKER, 


u 

u 


u 

ct 
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Supreme Court of the District of Columbia, Holding Probate Court. 
District of Columbia, To wit: 

I, Win. C. Taylor, Deputy Register of Wills for the District of 
Columbia, Clerk of the Probate Court, Do hereby Certify, That the 
foregoing is a true copy of the original will of Henry P. Sanders, 
deceased, filed and recorded in the office of the Register of Wills 
for the District of Columbia, Clerk of the Probate Court, aforesaid; 
and that the said will, after having been duly proven, was, by order 
of the said Court, in accordance with the laws of the District of 
Columbia, admitted to probate and record on the 26th day of Feb¬ 
ruary, A. D. one thousand nine hundred and eight. 

139 I further Certify, That said will was duly executed and 
proved agreeably to the laws and usages of the District of 
Columbia, and that I have compared the foregoing copy of said 
will with the original record in said office, and find it to be a full, 
true and correct transcript thereof. 

Witness my hand and the seal of the said Probate Court, this 28th 
day of February, A. D. 1908. 

[seal.] WM. C. TAYLOR, 

Deputy Register of Wills for the District of 

Columbia , Clerk of the Probate Court. 


140 Order Making the W ashington Loan & Trust Co. Party Com¬ 
plainant. 

Filed March 2, 1908. 

In the Supreme Court of the District of Columbia. 

No. 27071. In Equity. 

Henry P. Sanders, Complainant, 

vs. 

Alexander D. Johnson et al.. Defendants. 

Upon consideration of the petition of The Washington Loan and 
Trust Company, and the exhibit attached thereto, it is this 2nd day 
of March, A. D. 1908, ordered that The Washington Loan and 
Trust Company, of the City of Wastiington, District of Columbia, 
trustee of the Estate of Henry P. Sanders deceased, be, and it hereby 
is, made party complainant in the above entitled cause in the place 
and stead of Henry P. Sanders, deceased, and that it have liberty to 
prosecute said cause to final hearing and decree. 

By the Court, 

HARRY M. CLABAUGH, . 

Chief Justice. 
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141 • Final Decree. 

Filed April 6, 1908. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 27071. 

The Washington Loan and Trust Company, a Body Corporate, 

Complainant, 

vs. 

Alexander D. Johnson et al., Defendants. 

This cause came on to be heard at this term of court, on bill, 
answer, depositions and decree pro confesso as to certain of the de¬ 
fendants, and was argued by counsel, on consideration whereof, it is 
this 6th day of April, 1908, adjudged, ordered and decreed that the 
decree pro confesso heretofore taken against the defendants num¬ 
bered from fifteen to twenty-four, both inclusive, be, and the same 
hereby is made absolute. It is further adjudged, ordered and de¬ 
creed that the title of complainant, in and to the real estate described 
in said bill of complaint, be, and it is hereby declared to be complete 
and perfect, and that the defendants, and each of them be, and they 
hereby are perpetually enjoined from asserting any title, by way 
of sale, or otherwise, or making any claim or demand to, or against 
said real estate, or any part thereof, as against said complainant, its 
successors and assigns; and that the defendants, Thomas W. B. Mid¬ 
dleton and Eugene Benton Berry, Trustees in Equity Cause No. 
26,464, be, and they hereby are restrained and enjoined from 

142 further proceedings, either at law or in equity, or in any 
manner or form asserting or claiming any interest in and to 

said real estate as described in complainant’s bill; and that the com¬ 
plainant have and recover against the defendants numbered from 
one to fourteen, both inclusive, its costs, to be taxed by the clerk, 
and that it have execution therefor as at law. 

By the Court: 

HARRY M. CLABAUGH, 

Chief Justice. 

Defendants numbered from one to fourteen, both inclusive, in 
open court, appeal from this decree, to the Court of Appeals of the 
District of Columbia, and the penalty of this appeal bond for costs 
is fixed at the sum of $100, or, at the option of appellants, they may 
deposit $50 in cash, in lieu of bond, with the clerk of this court. 

HARRY M. CLABAUGH, 

Chief Justice. 

Memorandum. - 

April 15,1908.—-$50.00 deposited by defendants in lieu of Appeal 
Bond. 
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143 Directions to Clerk for Preparation of Transcrit of Record. 

Filed April 14, 1908. 

In the Supreme Court of the District of Columbia. 

No. 27071. Equity. 

Washington Loan and Trust Company, Complainant, 

vs. 

Alexander D. Johnson et al., Defendants. 

The Clerk of the Court will please include in the transcript of 
record on appeal in the above entitled cause the following papers: 

1. Bill of complaint, appearance and order and exhibits. 

2. Order of Publication. 

3. Pro confesso against defendants 15-24 inclusive. 

4. Proof of Publication Washington Law Reporter and Evening 
Star. 

5. Affidavit as to mailing of copies, and jurat. 

6. Answer of defendants 1-14 inc. and appearance of A. S. 
Worthington, as their solicitor. 

7. Replication. 

8. Depositions for complainants and defendants. 

9. Petition of Washington Loan and Trust Company to be made 
party complainant. 

10. Order making Company party complainant. 

11. Decree vesting title in complainant. 

A. S. WORTHINGTON. 

144 Supreme Court of the District of Columbia. 

United States of America, District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
148, both inclusive, to be a true and correct transcript of the record 
according to directions of Counsel herein filed, copy of which is 
made part of this transcript, in cause No. 27071 Equity, wherein 
The Washington Loan And Trust Company, a body corporate, is 
Complainant, and Alexander D. Johnson, et als. are Defendants, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 27th day of April, A. D. 1908. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1900. Alexander D. Johnson et al., appellants, vs. The Washington 
Loan and Trust Co. Court of Appeals, District of Columbia. Filed 
Apr. 27, 1908. Henry W. Hodges, clerk. 










